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LAW OF THE SEA 


The admixture of law and politics does not generally find 
favor in the eyes of international lawyers. Yet this was precisely 
what obtained at the Conference on the Law of the Sea that 
convened in Geneva last February. In an atmosphere somewhat 
reminiscent of General Assembly debates, 86 nations sought to 
hammer out conventions covering all phases of the law of the 
sea. Again and again the strictly legal arguments were submerged 
not only by economic and security considerations but also by 
those of bloc solidarity and good old-fashioned “horse trading.” 
Clearly manifest was a feeling that “uncertainty on a point of 
international law is often preferable to a certainty that leaves 
no room for unilateral action or maneuvering.” 

Nevertheless the achievements of the Conference were not 
insignificant. Issues were clarified, areas of agreement and dis- 
agreement were defined, and four major Conventions and an 
optional protocol were adopted. The Conventions dealt with the 
Territorial Sea and Contiguous Zone, the High Seas, Fishing 
and Conservation of Living Resources of the High Seas, and the 
Continental Shelf; the optional protocol, with measures for ar- 
bitration of disputes. 

What the Conference, like its 1930 predecessor at The Hague, 
failed to do was to agree on the limits of the territorial sea. 
Even more serious in the long run was the evidence of increas- 
ing unwillingness of a growing number of states to commit 
themselves in advance to judicial settlement of their disputes. 
Thus, despite real gains, the progress to date in the codification 
of the law of the sea is “only a first and modest step.” 


MAX SORENSEN, author of the “Law of the Sea,” headed 
the Danish delegation to the Conference and is legal advisor to 
the Foreign Ministry. He brings to his appraisal the insights not 
only of a lawyer but of a political scientist and expert in inter- 
national affairs. He is Professor of Public Law at the University 
of Aarhus and co-author of “Denmark and the United Nations,” 
a volume in the Carnegie Endowment’s series, National Studies 
on International Organization. 
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November 1958 Editor-in-Chief 
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The Law of the Sea 





o- POPULATION PRESSURE IN MANY PARTS OF THE 
world, increased exploitation of the earth’s natural re- 
sources, and the facilities of movement and communication 
afforded by modern technical progress are factors that com- 
bine to focus attention upon problems relating to the vast 
areas of the globe covered by the sea. Today, more than ever, 
rewards to be had from the sea are substantial; and the 
problems of the sea are a source of friction and conflict. 

It has long been among the principal objects of inter- 
national law to regulate the problems of the sea. One of 
the founders of the doctrine of international law, Hugo 
Grotius, established part of his fame with Mare Liberum, 
or Freedom of the Seas (1609), in which he defended the 
right of the Dutch to navigate around the Cape of Good 
Hope and to trade with the Indies against Portuguese pre- 
tensions to exclusive rights of navigation and commerce. 

Freedom of the seas gradually gained recognition in the 
practice of states as a general legal principle, and as such 
is an undisputed part of contemporary international custom- 
ary law. Its detailed implications have, however, given rise 
to some controversy, and the practice of states has not been 
uniform with respect to the more fundamental question: 
What areas of the sea are subject to this principle, as distinct 
from those marginal waters that are subject to the sovereignty 
and exclusive rights of the coastal state? 

The possibility of clarifying some of these questions was 
early considered by the International Law Commission 
(ILC), the organ set up by the General Assembly to assist 
in the codification and “progressive development” of inter- 
national law.’ At its first session in 1949, ILC had before 
it a memorandum from the Secretary-General of the United 
Nations covering, inter alia, the regime of the high seas: 


It must be a matter for consideration whether, of all the branches 
of international law, that of the law of the sea does not lend itself 


1 United Nations General Assembly Res. 174 (II), 21 Nov. 1947. 
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to erent: treatment by way of codifying the entire branch 
of the law. A codification—in its widest sense—of the entire field 
of the law of the sea in a unified and integrated “restatement” or 
similar, more ambitious, instrument, would go far towards en- 
hancing the authority both of the work of codification and of 
international law as a whole.? 


Concerning the regime of the territorial waters, the 
memorandum was more cautious. A previous attempt to 
codify that branch of international law—at the Hague Codi- 
fication Conference of 1930, held under the auspices of the 
League of Nations—had ended in disagreement on the 
crucial question of the extent of such waters. The 1949 
memorandum expressed the view, however, that even if 
agreement in terms of mileage was still absent, codification 
could usefully be undertaken with respect to other aspects. 

Following this line of thought, ILC selected for codifica- 
tion both the regime of the high seas and that of territorial 
waters. Among the questions relating to the high seas, the 
Commission later singled out for separate treatment the 
questions concerning the continental shelf and those relating 
to fishing and conservation of living resources. 

After a number of intermediate drafts and reports, the 
Commission finally, in 1956, adopted a complete set of rules, 
with commentaries, concerning the various aspects of the 
law of the sea.* It was impossible to say whether these rules 
were merely a restatement of existing international law, 
thus belonging to the category of “codification,” or whether 
they were proposals for the creation of new law and, there- 
fore, aimed at the “progressive development” of the law. 
In preparing the rules, ILC had become convinced that 
such a distinction could not be maintained, since the de- 
tailed elaboration of what had previously been accepted 
as international law had often proved to involve the formu- 


2Survey of. International Law, Sales No. 1948.V.1(1) (New York, United 


Nations, 1949), para. 73. 
3 United Nations General Assembly, Official Records (GAOR): IIth Sess., 


1956, Suppl. No. 9. Also reproduced in Yearbook of the International Law 
Commission, 1956, Vol. II, Sales No. 1956. V.3.Vol.II (New York, United Na- 


tions, 1957), pp. 254-301. 
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lation of new law as well. This experience has been entirely 
confirmed by the subsequent course of events and is likely 
to influence significantly future concepts of codification. 

For the very reason that the two elements were inter- 
mingled in its draft, the Commission proposed that an 
international conference of government representatives 
should be summoned to examine the law of the sea 


taking account not only of the legal but also of the technical, 
biological, economic and political aspects of the problem, and to 
embody the results of its work in one or more international con- 
ventions or such other instruments as it may deem appropriate.* 


The eleventh General Assembly approved this proposal,’ 
and the Conference met a year later at Geneva from 24 
February to 27 April 1958. It was attended by representa- 
tives of 86 states—that is, practically all members of the 
United Nations and the specialized agencies. 

The Conference on the Law of the Sea brought to light 
a wide variety of conflicting interests between states and 
groups of states. It did not succeed in reconciling all these 
conflicts of interest, and failed signally in solving the prob- 
lem of the breadth of the territorial sea. Nevertheless, the 
Conference adopted four important conventions, the pro- 
visions of which are based to a very considerable extent on 
the draft ILC rules. The subjects of these four conventions 
are: (1) the Territorial Sea and the Contiguous Zone, (2) 
the High Seas, (3) Fishing and Conservation of the Living 
Resources of the High Seas, and (4) the Continental Shelf. 
The Conference also adopted an optional protocol on set- 
tlement of disputes and a number of resolutions.® 

The completion of this significant stage in the long 
process of codification is an appropriate occasion for taking 
stock of the law of the sea, and, at the same time, of the 
experiences gained regarding methods appropriate to codi- 
fication and progressive development of international law. 

4 Ibid., para. 28. 
5 United Nations General Assembly Res. 1105 (XI), 21 Feb. 1957. 


6 See Appendix for list of signatures to the four conventions and the op- 
tional protocol as of 23 Oct. 1958. 
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The Freedom of the High Seas 


HE CARDINAL PRINCIPLE OF THE LAW OF THE SEA IS FREE- 
— of the high seas. As a general principle, it is well 
established and universally recognized. It serves the mutual 
interest of all states and was never contested at the Geneva 
Conference. It is formally embodied in Article 2 of the 
Convention on the High Seas:7 “The high seas being open 
to all nations, no State may validly purport to subject any 
part of them to its sovereignty... .” 

The counterpart of this principle is that certain areas 
of the sea adjacent to coasts are not considered high seas 
but as belonging to the territorial sea of the coastal state 
and therefore subject to its sovereignty. Neither of these 
principles, however, is absolute. The coastal state may exer- 
cise limited rights of control and jurisdiction beyond the 
limits of its territorial sea and must accord to foreign vessels 
a right of innocent passage through its territorial sea. 

The principle of freedom of the high seas can therefore 
be properly understood only in the context of a wider range 
of legal problems, only some of which were solved by the 
Geneva Conference. What, for example, should be the 
extent of the belt of water subject to the sovereignty of the 
coastal state? What special rights should the coastal state be 
entitled to exercise in the areas of the high seas adjacent 
to its territorial sea, and within what geographical limits? 
What should be the scope of the right of innocent passage 
through the territorial sea, and thereby the limitations on its 
sovereign rights that a coastal state must tolerate? And 
finally, what limitations, if any, of their freedom of action on 
the high seas should states be obliged to observe? 


7 United Nations Doc. A/Conf. 13/L. 53 and Corr. 1, 27 Apr. 1958. 
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Each of these questions reflects specific conflicting in- 
terests. It is an over-simplification to state the problem, as 
is sometimes done, as a conflict between wider community 
interests and narrow national self-interest.6 A wide measure 
of freedom may very well serve the interests of one group 
or category of states, whereas the opposite tendency may 
serve the interests of others. Such groups as the principal 

naval powers, the principal merchant-shipping nations, Or 
the highly developed fishery nations may in some circum- 
stances, but in some only, legitimately identify their interests 
with those of the international community at large. Small 
states with meager resources and economically underdevel- 
oped states may in certain other circumstances do the same. 
The very concept of community interests is ambiguous be- 
cause the function of the law is to strike an acceptable 
balance between divergent interests. It is true, however, 
that it is in the self-interest of all states to recognize recipro- 
cal interests in the assertion of national claims and a severe 
restraint on the application of power in support of such 


claims. 


Freedom of Communication on the High Seas 


The essential element of freedom of the high seas is 
freedom of navigation for ships of all nations. This freedom 
serves the interests not only of the maritime nations but 
also of states whose commerce is dependent upon cargoes 
carried by foreign shipping. Furthermore, practically all 
nations of the world aspire to the development of national 
merchant fleets. States without a seacoast are no exception; 
at the Geneva Conference they vigorously asserted their 
claims to free communications with seaports and to enjoy- 
ment of equal rights with coastal states in matters of navi- 
gation. The Convention on the High Seas contains provisions 
that recognize these claims: Article 3 provides for free transit 
through states situated between the sea and the landlocked 

8 e.g. Myres S. McDougal and William T. Burke, “Crisis in the Law of 


the Sea: Community Perspectives Versus National Egoism,” Yale Law Jour- 
nal, Vol. 67, No. 4 (Feb. 1958), pp. 539-589. 
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state, and for access of ships of the landlocked state to sea- 
ports in the coastal states, by common agreement between 
the parties. Article 4 stipulates that every state, whether 
coastal or not, has the right to sail ships under its flag on the 
high seas. 

Freedom of navigation is sometimes related to freedom 
of commerce. The purpose of commerce is to carry goods 
and passengers between various ports throughout the world; 
it should therefore, so the argument runs, extend beyond 
the high seas in the geographical sense and imply a right 
for ships of all nations to engage in international trade on 
equal terms. Although this point of view was expressed at 
the Geneva Conference, in particular by the Netherlands 
delegation, it was not generally accepted as a necessary im- 
plication of the freedom of the high seas. A state is not 
obliged to admit foreign ships to its ports by virtue of the 
principle of the freedom of the seas alone, although many 
bilateral treaties and the Convention on the International 
Regime of Maritime Ports (1923) provide for access of for- 
eign ships to seaports. 

Freedom of communication on the high seas includes 
the right to fly over the sea. Like the sea itself, the airspace 
above it is open for the common use of all nations; no 
state can exclude other states from using it, and no state 
can subject foreign aircraft over the high seas to its juris- 
diction. The practical importance of this freedom needs no 
emphasis in this age of aviation, and no dissident voice was 
raised at the Conference with respect to it. Here again, the 
consequences of the freedom do not extend beyond the geo- 
graphical area of the high seas and do not imply a right to 
fly over or to land on the territory of any foreign state. 

Freedom to lay cables and pipelines on the bottom of 
the sea is also confirmed, and provisions regarding the exer- 
cise of this right and the duties of states to take measures 
to protect cables and pipelines against damage are contained 
in a series of articles (26 to 29). The provisions closely 
follow established rules (in particular, the Convention for 
the Protection of Submarine Cables, signed in Paris, 14 
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March 1884), and their adoption did not give rise to contro- 
versy at the Geneva Conference. 

Freedom of communication on the high seas serves, in 
the first place, the commercial and other civil needs of the 
international community and the individual states. Its scope 
is wider, however, insofar as it also secures the freedom of 
movement of warships and military aa This is the very 
basis of the naval supremacy of the great maritime powers. 
Combined with an adequate system of bases, it enables the 
striking forces of these powers to appear off the coasts in 
any part of the world where their commitments or strategic 
interests require their presence. It is the backbone of the 
systems of collective self-defense built up by the Western 
powers in recent years. It would therefore seem to be in 
the interest of states opposed to the military preponderance 
of the Western powers in certain parts of the world to restrict 
freedom of the high seas with respect to the movement of 
naval vessels and military aircraft, and thereby undermine 
the West’s naval supremacy. 

The authority and general usefulness of the principle of 
freedom of the seas are such, however, that no government 
has found it possible or expedient to attack the principle 
directly. What happened at the Geneva Conference was 
that the freedom of the high seas was attacked indirectly by 
claims to extend the limits of the territorial sea, which would 
have submitted vast areas of what has traditionally belonged 
to the high seas, including important sea lanes, to the sover- 
eignty of the coastal state. Attempts were also made to deny 
foreign warships the right of innocent passage through the 


territorial sea. 
Nationality of Ships 


Freedom of the high seas implies, as a general rule, 
that no ship is subject to the jurisdiction of a foreign state. 
As a counterpart and to avoid anarchy, there must be some 
certainty that the state to which the ship belongs effectively 
exercises certain minimum standards for safety of navigation 
and maintenance of good order. This condition, however, is 
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far from being fulfilled, and thus it is a matter of interna- 
tional concern what state can legitimately claim to be con- 
sidered as the home state of a ship. 

International Jaw has traditionally left each state free to 
determine under what conditions it will register and thereby 
confer its nationality upon a ship. This liberty is confirmed 
by Article 5 of the Convention on the High Seas: “Each State 
shall fix the conditions for the grant of its nationality to 
ships, for the registration of ships in its territory, and for 
the right to fly its flag... .” 

This liberty has, however, been used by certain states, 
in particular Liberia and Panama and to a certain extent 
Honduras and Costa Rica as well, to enact “liberal” regis- 
tration laws allowing for the registration even of ships owned 
and operated by foreigners. Tonnage sailing under the flags 
of these states for the convenience of the owners—hence the 
term, “flags of convenience”—has increased rapidly in recent 
years. Out of the total increase since 1939, 43 per cent has 
gone to these countries, which, at the end of 1957, had about 
15.5 per cent of world tonnage under their flags. Liberia, 
which now holds fourth place among the maritime nations 
(surpassed only by the United States, United Kingdom, and 
Norway in that order), has more than seven million gross 
register tons corresponding to 6.77 per cent of world tonnage. 
The figures for Panama, which is number eight on the list, 
are more than four million tons and 3.75 per cent of world 
tonnage. It is estimated that over 80 per cent of the tonnage 
under flags of convenience is owned either by United States 
interests, in particular the large oil companies, or by persons 
of Greek origin supported to a certain extent by United 
States capital. 

Owners register their ships in such countries for various 
reasons. Taxation is very low, or practically non-existent. 
Operating costs are lower because the legislation and collec- 
tive agreements on wages, labor conditions, and social secu- 
rity of the traditionally maritime countries do not apply. 
Lack of adequate administrative machinery, especially in- 
spection services, means that the countries concerned are 
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unable to enforce effectively such laws and regulations as 
they may have enacted with respect to safety standards, ac- 
commodation and protection of crews, and so forth.® 

The problem of registration under flags of convenience 
was first raised by the International Transport Workers’ Fed- 
eration shortly after the Second World War as a problem 
affecting the economic and social security of seafarers. Be- 
cause of improved conditions in the many modern ships 
registered under flags of convenience, the emphasis has shifted 
since then. The problem is now also v wed as one of eco- 
nomic competition between the merchant fleets of tradition- 
ally maritime countries and the new and efficient vessels 
operating with lower costs under the flags of countries to 
which they are attached only by the administrative formality 
of registration. The problem has therefore become one of 
mutual concern to governments, shipowners, and seafarers 
in the old maritime countries, and countermeasures are be- 
ing sought on both national and international levels.’ 

ILC, in recognizing the freedom of each state to fix the 
conditions of registration, formulated a rule limiting the 
scope of this freedom. The third sentence of its draft Arti- 
cle 29, corresponding to what is now Article 5 of the Con- 
vention on the High Seas, added the following provision: 
‘Nevertheless, for purposes of recognition of the national 
character of the ship by other States, there must exist a 
genuine link between the State and the ship.” In other 
words, if a “genuine link” did not exist between the state 
and the ship, a foreign state should be free not to recognize 
the purported nationality of the ship and to treat it as a 
stateless ship, having no right of access to its ports. 

9See on the problem in general: “Study on the Expansion of the Flags of 
Convenience Fleets and Various Aspects Thereof,’’ Organisation for Euro- 
pean Economic .Co-operation Doc. C(57) 246, 28 Jan. 1958. 

10 See, for instance: International Labour Conference, 41st (Maritime) Sess., 
Flag Transfer in Relation to Social Conditions and Safety, Report IV 
(Geneva, International Labour Office, 1957). The International Labour Con- 
ference, 41st (Maritime) Sess., 1958, adopted a Recommendation (No. 108) 
under the terms of which “the country of registration should accept the 
full obligations implied by registration and exercise effective jurisdiction 


and control for the purpose of the safety and welfare of seafarers in its sea- 
going merchant ships. . .” 


203 





The Commission made no attempt, however, to define a 
“genuine link.” It felt—as did the Geneva Conference— 
that the legislation of traditionally maritime states was too 
divergent to permit of any internationally binding defini- 
tion. Among the criteria that may be used are nationality 
or domicile of the owner, his principal place of business, 
nationality of officers and crew. In the case of ships owned 
by joint-stock companies, the criteria may include nationality 
or domicile of the shareholders or of a certain proportion 
of them. 

The very condition that there should be a “genuine 
link” between the state and the ship, whatever the precise 
implications of the term, was opposed at the Geneva Confer- 
ence by Panama and Liberia, with the support of the United 
States. The Conference decided, however, to retain this con- 
dition. As an alternative, the same countries sought to deny 
foreign states the right to refuse recognition of a registration 
because of the absence of a “genuine link” between the ship 
and the state of registration. The argument was advanced 
that it would be contradictory to allow a state to fix the 
conditions of registration, but at the same time allow others 
not to consider themselves bound by an act of registration 
in conformity with those conditions. Against this argument, 
it was observed that there would be nothing extraordinary 
in such a legal situation. It is well established that each state 
has the right to determine the conditions under which it 
will grant its nationality to an individual, but a state is 
not in all circumstances bound to respect a naturalization 
effected by another state. Only if the grant of nationality is 
based upon a genuine connection between the state and the 
individuals, and is thus the legal expression of a real and 
effective nationality, can it be invoked against foreign states 
as a valid legal act." 

In committee, the words “for purposes of recognition 
. . . by other States,” on which a separate vote was taken, 
"11 This was the principle upon which the International Court of Justice 


acted in the Nottebohm Case (second phase), Judgment of April 6th, 1955: 
1.C.J. Reports 1955, p. 4. 
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were retained by a large majority (39 to 13, with 6 absten- 
tions). When the matter reached the plenary, however, a 
number of delegations had changed their minds, presum- 
ably as a result of extensive lobbying. This part of the sen- 
tence was then rejected by 30 negative votes to 15 affirmative 
and 17 abstentions. 

Nevertheless, the final text requires, as a matter of 
principle, that there be a “genuine link” between the state 
and the ship. “In particular,” it adds, ‘‘the State must effec- 
tively exercise its jurisdiction and control in administrative, 
technical and social matters over ships flying its flag.”” This 
sentence, proposed originally by the Netherlands and French 
delegations, in effect relates the “genuine link”’ not only to 
the qualities of the ship and its owner, but also to the legal 
possibilities of the state to control the ship. If such possibili- 
ties are absent, the state is not entitled to enter or to main- 
tain the ship on its register. 

It is generally admitted that the problem of flags of con- 
venience has not been solved by the Geneva Conference. 
Unless countries with liberal registration laws agree to modi- 
fy their legislation and practice, the United States and other 
countries whose capital and shipping interests are seeking 
the advantages of a flag of convenience may have to discour- 
age their own nationals from resorting to this means of 
competition in international shipping. But this is a problem 
of the regulation of international competition in an impor- 
tant industry rather than a problem of the law of the sea. 

Apart from the question of flags of convenience, the 
nationality of ships has not given rise to serious problems. 
Article 6 of the Convention on the High Seas provides that 
ships shall sail under the flag of one state only and shall be 
subject to the exclusive jurisdiction of that state on the high 
seas. A change of flag may take place only in the case of a 
real transfer of ownership or change of registry. A ship may 
not sail under more than one flag, using them according 
to convenience. 

ILC considered whether or not the United Nations or 
other international organizations should be recognized as 
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having the right to sail ships exclusively under their own 
flags. The principal objection to recognizing such a right is 
that the United Nations has no legal system covering such 
matters as safety, manning, social conditions, civil and crim- 
inal jurisdiction, and so forth that would be applicable to 
ships sailing under its flag. The special rapporteur of ILC, 
Professor J. P. A. Francois, submitted a report in which he 
proposed that special arrangements might be made between 
the Secretary-General and member states under which ves- 
sels owned by, or otherwise in the service of, the United 
Nations would be allowed to fly a national flag in combina- 
tion with the United Nations flag.!? But no effect was given 
to this proposal and the question was left open. The Confer- 
ence merely inserted as Article 7 a provision that the ques- 
tion should not be considered prejudiced by the other arti- 
cles of the Convention concerning the nationality of ships. 


Restrictions on the Use of the High Seas 


Like other freedoms, that of the high seas must be exer- 
cised with due regard to the rights and freedoms of others. 
This implies for each state a twofold obligation. First, it 
must impose upon its own citizens using the high seas cer- 
tain duties and restrictions with a view to respecting the 
legitimate interests of nationals of other states. Second, the 
state itself must refrain from undertaking acts through its 
own agents that might be prejudicial to the rights and inter- 
ests of other states and their citizens. 

In the first respect, traditional maritime law contains 
a number of obligations that were confirmed by the Geneva 
Conference. Articles 10 and 12 of the Convention on the 
High Seas are cases in point. Under these articles, a state 
shall take measures with respect to ships sailing under its 
flag to ensure safety at sea and to require that assistance be 
rendered to other ships and persons in distress. There is 
also an obligation for every state to prevent and punish 
the transport of slaves in ships flying its flag, and other pro- 


12 United Nations Doc. A/CN. 4/103, 8 May 1956. 
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visions accord with traditional international law on the 
repression of piracy. 

A new provision is contained in Article 24, according to 
which every state shall draw up regulations to prevent the 
pollution of the sea by the discharge of oil from ships or 
pipelines. Account shall be taken of existing treaty pro- 
visions on the subject. Foremost among them is the Interna- 
tional Convention for the Prevention of Pollution of the 
Sea by Oil, signed in London on 12 May 1954, which en- 
tered into force on 26 July 1958. Under it, the parties are 
obliged to prohibit the discharge of oil from ships regis- 
tered in their territories within specified areas of the sea. 
Except for special provisions regarding certain zones, these 
areas extend 50 miles from land. Any discharge of oil in 
violation of the Convention shall be prosecuted by the 
authorities of the state in which the ship is registered. The 
practical effects of this Convention are seriously limited by 
the fact that only a small number of states have so far rati- 
fied it. Apart from Canada and Mexico, only European states 
have accepted its obligations, whereas none of the important 
maritime states in other parts of the world has done so.” 

A similar problem, of potentially much greater impor- 
tance, has arisen in recent years in connection with the use 
of atomic energy. Article 25 provides that every state shall 
take measures to prevent pollution of the seas from the 
dumping of radioactive waste, taking into account any stand- 
ards and regulations that may be formulated by competent 
international organizations. Such standards and regulations 
have not yet been adopted, but the problem is being studied 
by the International Atomic Energy Agency. 

Like the preceding article, this provision does not estab- 
lish any jurisdiction over foreign ships on the high seas. 
The measures to be taken by each state will be enforceable 
only against ships flying its own flag. Incidentally, both this 
provision and that on pollution by oil clearly demonstrate 
the necessity for any state to be able and willing to exercise 


13 See “Memorandum on Pollution of the Sea by Oil,” United Nations Doc. 
A/Conf. 13/8, 29 Oct. 1957. 
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effectively its jurisdiction over ships flying its flag. A ship 
flying a ‘‘flag of convenience” may too easily evade the safe- 
guards required by modern technology. 

If states are thus obliged to take measures with a view 
to preventing their nationals or persons on board ships fly- 
ing their flags from prejudicing the life and well-being of 
others, it is a matter of course that governments are under 
the obligation to refrain from committing such prejudicial 
acts through their own agents, whether civil or military. 


This raises the controversial question of nuclear tests on 
the high seas, or those in the territory of a state that affect 
the high seas particularly by radioactive fallout. Among 
international lawyers, opinions are divided as to the legality 
of such tests. One view, represented by Professor Myres S. 
McDougal, is that the use of the high seas for this purpose 
is a legitimate security measure in the present state of world 
affairs.'* A different view, expressed, among others, by the 
French authority on the international law of the sea, Pro- 
fessor Gilbert Gidel, is that any use of the high sea that is 
so prejudicial to the free use of the sea by other states and 
their nationals is incompatible with the freedom of the seas." 


At the Geneva Conference, the question prompted pro- 
longed and heated debate, reflecting the political back- 
ground of the nuclear armaments race no less than the genu- 
ine concern in many countries over the grave effects such 
tests have already had in certain cases and might possibly 
produce in the future. Geography has contributed to mak- 
ing this issue a matter of controversy between the Soviet 
Union and the Western powers. The Soviet tests are carried 
out over the vast stretches of land under the sovereignty of 


14 Myres S. McDougal and Norbert A. Schlei, ‘““The Hydrogen Bomb Tests 
in Perspective: Lawful Measures for Security,” Yale Law Journal, Vol. 64, 
No. 5 (Apr. 1955), pp. 648-710. See also Myres S. McDougal in American 
Journal of International Law, Vol. 49, No. 3 (July 1955), pp. 356-361. 

15 Gidel, “Explosions Nucléaires Expérimentales et Liberté de la Haute 
Mer,” Festschrift fiir Jean Spiropoulos (Bonn, 1957), pp. 173-205. See also 
E. Margolis, “The Hydrogen Bomb Tests and International Law,” Yale Law 
Journal, Vol. 64, No. 5 (Apr. 1955), pp. 629-647, and Georg Schwarzenberger, 
The Legality of Nuclear Weapons (London, Stevens & Sons, Ltd., 1958), 


pp. 52-53. 


208 














the Soviet Union and would therefore not be affected by any 
prohibition relating to the high seas, whereas the land 
territories of the United States and the United Kingdom 
are too narrow for large-scale tests. 

ILC had considered the problem without making any 
formal proposal. In its comments on Article 27 it declared 
that ‘States are bound to refrain from any acts which might 
adversely affect the use of the high seas by nationals of other 
States,” and it added that this general principle would be 
applicable to the question of nuclear tests. At the Confer- 
ence, the Soviet Union, together with Czechoslovakia, 
Poland, and Yugoslavia, submitted a proposal for the addi- 
tion of a new article providing expressly: “States are bound 
to refrain from testing nuclear weapons on the high seas.” 
The Western powers opposed this proposal, arguing that 
current nuclear tests produced a minimum of radioactive 
fallout, and that there was good hope of producing a “clean” 
bomb. Even past tests had not infringed the law of the sea, 
since they were undertaken in areas outside normal sea 
routes and adequate warnings had been given. Furthermore, 
it was argued that the problem of harmful effects of radio- 
active fallout was still being studied by the United Nations 
Scientific Committee on the Effects of Atomic Radiation,’® 
and that the whole question of nuclear armaments, in par- 
ticular the question of banning nuclear tests, whether over 
land or sea, was under study by other United Nations bodies. 
A number of Asian delegations, most prominent among them 
the Indian delegation, were inclined to consider nuclear 
tests incompatible with freedom of the sea, but felt that 
the Conference should not interfere with the negotiations 
going on in other United Nations bodies on more general 
problems. 

On the proposal of India, the Conference adopted a 
resolution, the relevant parts of which are worded as follows: 


Recognizing that there is a serious and genuine apprehension on 
the part of many States that nuclear explosions constitute an in- 


16 See ‘subsequent Report of the Scientific Committee, GAOR: 13th Sess., 
1958, Suppl. No. 17. 
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fringement of the freedom of the seas, .. . that the question of 
nuclear tests and production is still under review by the General 
Assembly under various resolutions on the subject and by the Dis- 
armament Commission, and is at present under constant review 
and discussion by the Governments concerned, [the Conference ] 
Decides to refer this matter to the General Assembly for appro- 
priate action.!7 

The Western powers accepted the wording and sub- 
stance of this resolution, which was adopted by 58 votes 
to none, with 13 abstensions. In order to appease some of 
the apprehensions expressed on behalf of a number of 
countries, not least Japan, the United Kingdom delegation 
furthermore proposed to insert in the text of the Convention 
itself a clause stating that the freedom of the high seas 
“shall be exercised by all States with reasonable regard to the 
interests of other States in their exercise of the freedom 
of the high seas.” Although this text, which was adopted 
by the Conference as the last part of Article 2, is not very 
precise, it seems to go a long way toward protecting seafarers 
and fishermen on the high seas against the risks produced 
by military tests and exercises of all kinds. 


17 United Nations Doc. A /Conf. 13/L. 56, 30 Apr. 1958, p. 2. 
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Fishing and Conservation Measures 


_— OF THE HIGH SEAS IMPLIES THE RIGHT FOR EVERY- 
one, irrespective of nationality, to engage in fishing 
outside the territorial waters of coastal states.!8 It is some- 
times argued that the freedom of the seas, when it was 
established as a principle of international law in the seven- 
teenth century, referred only to freedom of navigation and 
commerce, not to fishing, and that restrictions on the liberty 
to fish should therefore not be considered incompatible 
with the freedom of the seas. There can be no doubt, 
however, that in doctrine as well as practice, the question 
of freedom to fish has played just as important a role. 

Grotius placed fishing in the sea on the same footing 
as navigation and rather looked upon interference with the 
freedom of fishing as a graver offense than interference with 
navigation, no doubt with an eye to the dispute between 
the United Dutch Provinces and England over the right to 
fish in the waters around the British Isles. He used such 
terms as “barbarous,”’ “inhuman,” and “insane cupidity” 
about efforts to impose restrictions on the activities of for- 
eign fishermen on the high seas.” The disputes of the British 
and Dutch with the Danish-Norwegian monarchs in the 
sixteenth and seventeenth centuries about their claims to 
sovereignty over the Northern Seas also related primarily 
to the freedom of fishing and hunting. When, finally, the 
doctrine of freedom of the seas was accepted in the practice 
of the states in northwestern Europe, it was considered as 
applying to fishing no less than to navigation. 


1i8 The term “fishing” in this conte: taken in its widest sense, meaning’ 


t is 
catching of any species living in the sea, including sea mammals such as 
whales and seal: 
'9See, for instance, United Nations Doc. A/Conf. 13/SR.5, 5 Mar. 1958. 
tatement of the deleg: of Peru 
20Cf. Thomas W. Fulton, The Sovereignty of the Sea, (Edinburgh, W 
Blackwood, 1911), p. 346 
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Nevertheless, the danger of reducing the stocks of avail- 
able resources by overfishing is very real in various parts of 
the world. Statistics indicate that the total world catch is 
continuously increasing. Tables I and II are revealing.” 


TABLE I: CATCH, BY MAJOR FISHING AREAS 
(in million metric tons) 


1938 1948 1956 
World Total® 18.17 17.20 26.26 
Northwestern Atlantic 22 2.6 3.2 
Northeastern Atlantic 4.9 5.5 7.8 
Northwestern Pacific 6.3 3.9 7.4 
Northeastern Pacific 0.6 0.5 0.5 
Indo-Pacific area 1.8 1.8 2.9 


a—excluding freshwater areas 
TABLE II: CATCH, BY PRINCIPAL 
FISHING COUNTRIES 
(tn million metric tons) 


1938 1948 1956 
Japan 3.56 2.43 4.76 
United States 2.25 2.41 2.94 
China (mainland) 1.508 0.45» 2.64 
USSR 1.55 1.49 2.62 
Norway 1.15 1.50 2.13 
Canada 0.84 1.05 1.08 
United Kingdom 1.20 1.21 1.05 
India — 0.82¢ 1.01 


a—For 1936 
b—For 1949 
e—For 1953 

Although these figures and available scientific informa- 
tion indicate that marine resources are not yet at the point 
of being exhausted or declining, it must nevertheless be 
asked whether the point has not been reached in many areas 
and with respect to many species where a further intensifica- 
tion of fishing is likely to reduce the stock, and thereby in 
the long run reduce the yield. The development and increas- 
ing use of large fleets of combined trawlers and factory ships 
emphasize the urgency of the question. 


"21 Adapted from Tables A-3 and A-4, United Nations Doc. A/Conf. 13/- 
16, 20 Nov. 1957, part IV, pp. 6-15. 
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The danger has been clearly realized for a number of 
years. In the Presidential Proclamation of 28 September 
1945 concerning the Policy of the United States with re- 
spect to Coastal Fisheries was stated: 


In view of the pressing need for conservation and protection of 
fishery resources, the Government of the United States regards it 
as proper to establish conservation zones in those areas of the 
high seas contiguous to the coasts of the United States wherein 
fishing activities have been or in the future may be developed 
and maintained on a substantial scale. 


In areas where only United States nationals had been fishing, 
such zones, according to the Proclamation, could be estab- 
lished and controlled by the United States alone. In areas 
where nationals of the United States and other states had 
been active jointly, conservation zones should be established 
by agreement with such other states.” 

This Proclamation has served as an example to a number 
of other countries that have issued conservation regulations 
for areas of the sea off their coasts. These regulations have 
not, however, always been based on agreements with those 
foreign countries whose nationals were affected, nor have 
the regulations always been applied equally to the country’s 
own nationals and to foreign fisheymen. In a number of 
cases such measures have been tantamount to creating areas 
of exclusive fishing rights in the high seas. One of the most 
prominent examples, ‘but by no means the only one, is the 
Santiago Declaration of 18 August 1952 by which the govern- 
ments of Chile, Ecuador, and Peru established maritime 
zones of 200 miles from their coasts, over which each would 
exercise sovereignty and jurisdiction with a view to preserv- 
ing the natural resources of the sea.” Agreement was not 
sought with other countries whose nationals were interested 
in fishing in these zones, although permits to fish in the area 
are, in fact, being granted to foreign nationals in growing 

22 Presidential Proclamation No. 2668, Reproduced in Laws and Regula- 


tions on the Regime of the High Seas, Vol. 1, Sales No. 1951.V.2 (New York, 


United Nations, 1951), pp. 112-113. 
23 Reproduced in Laws and Regulations on the Regime of the Territorial 
Sea, Sales No. 1957.V.2 (New York, United Nations, 1957), p. 723. 
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numbers.* The 1954 seizure about a hundred miles off the 
coast of the factory ship “Olympic Challenger,” owned by 
Aristotle Onassis, and part of its fleet of whalers is evidence 
that the three sponsors intend to enforce the Santiago Decla- 
ration in spite of numerous protests by other states. 

In addition to such unilateral measures, whose validity 
under traditional international law is open to grave doubt, 
a number of treaty arrangements have been made between 
interested states for conservation in certain areas or with 
respect to certain stocks. Some of these treaties provide only 
for the coordination of research and development among the 
participating states through an international body, without 
giving that body regulatory functions. The Indo-Pacific Fish- 
eries Council, established in 1949, and the General Fisheries 
Council for the Mediterranean, established in 1952, are ex- 
amples of this type. Other treaties establish commissions 
which are authorized to recommend the adoption of conser- 
vation measures by participating governments or to adopt 
such measures subject to the approval of governments. To 
this group belong, among others, the Northwest Atlantic 
Fisheries Convention of 8 February 1949, the North Pacific 
High Seas Fisheries Convention of 9 May 1952 (between 
Canada, Japan, and the United States), and the Northern 
Pacific Halibut Fisheries Convention of 2 March 1953. 
Somewhat different is the 1946 Convention for the Regula- 
tion of Meshes of Fishing Nets and the Size Limits of Fish, 
applicable to the northeastern Atlantic. That Convention 
binds the parties to adopt certain conservation measures 
but empowers a commission representing all contracting 
parties to propose modifications of the Convention which 
shall enter into effect if unanimously adopted. 

Still wider powers are attributed to other bodies. For 
example, the International Whaling Commission, established 
by the Convention for the Regulation of Whaling of 2 De- 
cember 1946, may close the whaling season when the annual 
quota fixed by the Convention has been reached, and may 


24 Enrique Garcia Sayan, The Position of Peru (Geneva, 1958), p. 9. 
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modify the conservation measures provided by the Conven- 
tion, such as the length of the closed season and the maxi- 
mum number of whales to be caught. 


These and other treaty arrangements for conserving the 
resources of the sea, however numerous and important they 
are, do not form a coherent and complete system. Many 
areas are not covered at all, and in a number of areas only 
certain stocks are covered. Some of the arrangements work 
well. Others leave a good deal to be desired. The require- 
ment that governments approve measures recommended by 
a competent commission—part of the normal pattern of 
these conservation schemes—opens the gate to the influence 
of pressure groups more concerned with the immediate 
profits of the fishing industry than with the long-term pros- 
pects of maintaining stocks of fish at their optimum yield. 
In certain cases, the non-participation of one or more of the 
countries engaged in fishing certain stocks in a certain area 
may impede effective application of conservation measures. 
At all events, the problem of enforcement is delicate insofar 
as traditional law does not authorize a state to take measures 
against the nationals of another state on the high seas. 

There seems to be general agreement that in these cir- 
cumstances existing treaty arrangements are inadequate and 
must be further developed and supplemented. Two schools 
of thought have manifested themselves. One is that regional 
arrangements and arrangements concerning specific stocks 
should be further developed and used as the only kind of 
instrument. The other is that a universal system should be 
created to fill gaps that remain. 

ILC has been inclined to adopt the second view. In 1953 
it formulated a proposal on regulation of fisheries, the essen- 
tial element of which was that an international authority 
should be created within the framework of the United Na- 
tions and empowered to adopt, with binding effect for all 
states, any regulation it might deem essential to protect fish- 
ing resources against waste or extermination.” 


25 GAOR: 8th Sess., 1953, Suppl. No. 9, p. 17. 
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The General Assembly reserved its position on these 
proposals and decided at its ninth session to convene an 
international technical conference to study the problems of 
fishery conservation and to make “appropriate scientific and 
technical recommendations.’*° The Conference, which was 
held in Rome from 18 April to 10 May 1955, adopted a 
substantial report reviewing the objectives and methods of 
fishery conservation, the scientific information required for 
a conservation program, the various types of conservation 
measures, and so forth. The report stated that the present 
system of international fishery regulation is generally based 
upon the geographical and biological distribution of the 
marine populations that are the objects of individual agree- 
ments. From the scientific and technical point of view 
this system appeared, in general, to be the best way to han- 
dle the problems of conservation. The legal method used is 
the conclusion of conventions between the nations directly 
concerned, and the report concluded that there seemed to 
be good prospects of establishing further conservation meas- 
ures by this method where and when necessary. The report 
also noted some guiding principles for such conventions.”’ 

In view of previous ILC proposals, the report of the 
Rome Conference is remarkable for its omission of any 
reference to a general United Nations authority or other 
universal system in this field. In spite of this omission and 
the general preference of the Rome Conference for special 
conventional arrangements suited to the particular circum- 
stances, ILC in essence reaffirmed its earlier views when it 
reconsidered the problem and adopted its final proposals at 
the seventh and eighth sessions in 1955 and 1956. The draft 
rules on conservation of the living resources of the high seas 
were intended to be embodied in a universal convention 
open to all interested states. The idea of a special authority 
with judicial and legislative powers within the framework 

26 General Assembly Res. 900 (IX), 14 Dec. 1954. 
27 Report of the International Technical Conference on the Conservation 


of the Living Resources of the Sea, Sales No. 1955.11.B2 (Rome, United 
Nations, 1955), p. 9. 
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of the United Nations was, however, abandoned in favor of 
a procedure under which disagreements between states con- 
cerning conservation measures should be referred for de- 
cision to an arbitral commission, consisting of seven mem- 
bers and established ad hoc in each case. 


The reasons for this approach, which fishery experts in 
most countries viewed with little sympathy, were political 
rather than technical or legal. A widespread tendency to 
extend the limits of the territorial sea, or at least the limits 
of exclusive fishing rights, had become apparent in many 
parts of the world since the end of the Second World War. 
If this tendency were to be kept within reasonable bounds, 
acceptable alternatives would have to be offered to states 
which feared a depletion of marine resources near their 
coasts as a result of intensive foreign fishing. In the con- 
servation system proposed by ILC, such an alternative was 
seen. ILC explicitly stated that 


the proposed measures will fail in an important part of their 
purpose if they do not help to smooth out the difficulties arising 


out of exaggerated claims in regard to the extension of the ter- 
ritorial sea or other claims to jurisdiction over areas of the high 
seas, and thus safeguard the principle of the freedom of the seas.”8 


This consideration was also in the minds of certain dele- 
gations at the Geneva Conference and partly serves to ex- 
plain why a number of important fishery nations, in particu- 
lar the United Kingdom, cooperated in the adoption of a 
convention based on the ILC draft, although their immedi- 
ate interests in conservation might perhaps have been better 
served by other methods. 


Special Position of the Coastal State 


The international debate on fishery conservation over 
the last few years, including the deliberations of the Geneva 
Conference, has been characterized by one overriding prob- 
lem: What right should the coastal state have to impose con- 
servation measures upon foreigners fishing in areas of the 


28 GAOR: IIth Sess., 1956, Suppl. No. 9, para. 20. 
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high seas adjacent to its territorial sea?” The answer to that 
question is, of course, relevant to the question of whether 
conservation schemes can serve as acceptable alternatives to 
an extension of exclusive fishery rights for the coastal state. 
The more far-reaching the rights of the coastal state to pro- 
tect its interests through proper conservation measures, the 
less is the need for an extension of its exclusive rights to 
exploit the sea near its coasts. 


The debate has revealed a conflict of interests between 
coastal states and non-coastal states. This distinction cannot, 
of course, be taken literally, since no landlocked state has 
yet taken up fishing, but it is used rather as a convenient 
description of two categories of interests—the interests of 
coastal fisheries as opposed to those of high seas fisheries. 
These two groups of interests relate primarily, but not ex- 
clusively, to different types of economic and technical organi- 
zation. Coastal fishing is mostly carried out by small boats 
and primitive gear, not requiring great capital investments, 
whereas high sea fishing requires larger vessels and more 
complicated gear and is, in general, considerably more capi- 
tal consuming. Underdeveloped countries or communities 
are therefore practically excluded from participating in high 
sea fishing, and they are reduced to coastal fisheries, often 
based on a very long tradition. The identification of the 
interests of underdeveloped countries with those of coastal 
states was one of the salient features of the Geneva debates. 


It should not be overlooked, however, that even highly 
developed fishing countries have local communities depend- 
ing upon coastal fisheries. This is true of Canada, and even 
the United Kingdom, quite apart from the overseas terri- 
tories under British administration. A country in such a posi- 
tion will often have a difficult choice in deciding which of 
the two groups of interest should prevail in case of conflict. 
On the other hand, countries which by other standards have 
not attained a high stage of economic development may, by 


29 On this question, see in particular, F. V. Garcia Amador, The Exploita- 
tion and Conservation of the Resources of the: Sea (Habana, Provisional 
Publication, 1957), Chap. IV. 
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tradition, have a well-developed high sea fishery. This is the 
case of Portugal and Spain. 


The interests of coastal fisheries and high seas fisheries 
clash most conspicuously in areas such as the northern Atlan- 
tic, where seagoing fishing vessels must approach foreign 
coasts to exploit rich fishing grounds. High sea fishing fleets, 
with trawlers, factory ships, and other efficiently operating 
vessels, may deplete the stocks on which local fisheries de- 
pend. The understandable reaction of the coastal state is to 
claim an extension either of the territorial sea or the area 
in which it can exercise exclusive rights. 


The states on the west coast of South America have a 
somewhat different position, based on special circumstances. 
Peru, in particular, is economically dependent not only on 
certain species of fish living far from the coasts, but also 
on the guano-producing birds feeding on certain species of 
fish in an extensive area of the Pacific adjacent to the coasts. 
The claim to sovereign rights up to 200 miles from the coast 
is based on the theory that the “biological boundary” is 80- 
100 miles from shore in summer and 200-250 in winter.* 


The concept of the special interests of the coastal state 
arose out of the Truman Proclamation of 1945 and was par- 
ticularly fostered in Latin America. The Rome Conference 
of 1955 discussed at considerable length the question of the 
special interests, rights, duties, and responsibilities of coastal 
states in the matter of conserving the living resources of the 
sea. The discussion was inconclusive, since opinion “was 
more or less evenly divided.’’*' Nevertheless, the final report 
contains a passage in favor of these special interests which 
was adopted by a vote of 18 to 17, with 8 abstentions: 
“When formulating conservation programmes, account 
should be taken of the special interests of the coastal State 
in maintaining the productivity of the resources of the high 
seas near to its coast.” 


30 Enrique Garcia Sayan, The Position of Peru, op. cit., pp. 4, 10-11, and 
Notas sobre la Soberania Maritima del Peru (Lima, 1955), p. 10 ff. 

31 Report of the Rome Conference, op. cit., para. 82. 
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What, however, should be the legal and procedural con- 
sequences of these special interests? Should it be only the 
right of the coastal state to take part on an equal footing 
with other states in systems of regulation and conservation 
in the sea outside its coasts, such as proposed by ILC at 
its fifth session in 1953,°* or should it be the right of the 
coastal state to take unilateral measures applicable even to 
foreign fishermen on the high seas outside its coast, such as 
proposed under certain conditions by the Commission in its 
final draft of 1956? This was the crucial question that was 
passed on to the Fisheries Committee at the Geneva Confer- 
ence. Before examining the answer given, let us look at the 
rules adopted concerning conservation measures in general. 


The General Scheme of the Convention 


The basic principles of the Convention on Fishing and 
Conservation of the Living Resources of the High Seas* 
are set forth in Article 1. The freedom for nationals of all 
states to fish on the high seas is reaffirmed, subject to special 
treaty obligations, to the other provisions of the Convention, 
and “‘to the interests and rights of coastal States as provided 
for in this convention.” The special reference to coastal 
states is symptomatic of the trend that prevailed at the Con- 
ference, even though it has no independent legal conse- 
quence. The Article goes on to make it incumbent upon all 
states to adopt or to cooperate with other states in adopting 
such conservation measures for their respective nationals as 
may be necessary. This duty is more in the nature of a moral 
and political principle than a legal obligation since it cannot 
be enforced by any sanction. It remains within the tradi- 
tional limits of the freedom of the seas, insofar as it does not 
authorize any state to take measures with respect to foreign 
nationals on the high seas. 

If the nationals of only one state are engaged in fishing 
a certain stock in a certain area, no further problem arises. 
In principle, the state is obligated to take any necessary con- 


33 GAOR: 8th Sess., 1953, Suppl. No. 9, p. 17. 
34 United Nations Doc. A/Conf. 13/L.54 and Add. 1, 26 Apr. 1958. 





servation measure, but no other state can intervene if this 
duty is disregarded. If, on the other hand, the nationals of 
two or more states are engaged in fishing the same stock 
in the same area, these states shall enter into negotiations 
with a view to prescribing by agreement any necessary con- 
servation measures, each for its own nationals. These pro- 
visions are narrower in scope than the ILC draft. The latter 
focused on fishing in any area of the high seas, whereas the 
Convention refers to the fishing of a certain stock of fish. 
If nationals of different states are fishing different stocks in 
the same area, the present provisions do not apply. At the 
Conference the objection was raised, apparently not without 
reason, that this limitation might lead to a disturbance of 
the “biological equilibrium” of an area. In opposition, it 
was argued that a more general requirement covering the 
conservation of different stocks fished by nationals of differ- 
ent states in the same area would be rather far-reaching and 
cumbersome. This point of view prevailed. 

The-question of procedures to be followed in opening 
and conducting negotiations is left open by the Convention. 
This may seem, at first, to be unimportant, but it affects the 
future of most existing regional arrangements, such as the 
North-West Atlantic Fisheries Commission and other similar 
institutions. Should states represented on such a commission 
be free to engage in a procedure that results in bypassing it? 
This was not the intention of the Conference, which, in a 
separate resolution, characterized such regional organizations 
as valuable instruments for coordination of scientific efforts 
and for reaching agreement upon conservation measures, 
and recommended that they be used for the conduct of the 
negotiations envisaged by the Convention. 


Settlement of Disputes under the Convention 


If agreement is not reached by negotiation, any of the 
states concerned may initiate a procedure leading up to a 
binding decision by an impartial body. ILC had abandoned 
its original proposal for a permanent international body 
with legislative functions in favor of ad hoc arbitration. The 
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Geneva Conference, wiule retaining the substance of the 
arbitration scheme, underlined the unique character of the 
he word “arbitration” from the text. 
the false impression that disagree- 


procedure by omitting 
This word had createc 
ments were to be settled according to legal considerations. 
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The substance of the provisions, as they now appear in 
the Convention, is that a special commission shall be ap- 
pointed to settle the points at issue by a decision binding 
upon all states concerned. The commission shall be com- 
posed of five members, who must be specialists in matters 
relating to fisheries and may not be nationals of the states 
involved. They shall be named by agreement between the 
states in dispute, or tailing such agreement, by the Secretary- 
General of the United Nations. In deciding whether the 
conservation measures in question shall be adopted, they 
are to base themselves upon scientific findings relating to 
the necessity of introducing a conservation regime as well 
as to the appropriateness of the specific measures in question. 
Submission of the dispute to such a commission is not ex- 
cluded in cases where the matter has previously been dealt 
with, without being settled, under one of the special conser- 
vation conventions. The Geneva Convention thus establishes 
a new and potentially important superstructure atop all exist- 
ing or future special conservation schemes. Complicated situ- 
ations will arise, however, if only some, but not all, of the 
parties to the special arrangements become parties to it. 
This scheme for the binding settlement of disputes— 
which for the sake of convenience will be called arbitration, 
although, as previously mentioned, the Convention does not 
use the word—was a matter of great controversy at the Con- 
ference. The states that traditionally are opposed to com- 
pulsory arbitration or judicial settlement, in particular the 
Soviet bloc and certain Latin American states, fought against 
these provisions most vehemently. Other states, in particular 
those of Western Europe, insisted that these provisions were 
an integral part of the Convention. The attitude of these 
states prevailed only because the Conference, by a procedural 
vote requiring a simple majority, decided to vote on the first 





twelve articles as a whole. If a separate vote had been taken 
on the arbitration provisions, they would probably not have 
obtained the necessary two-thirds majority. 


Special Rights of Coastal States 


The insistence of the old fishing nations upon the com- 
pulsory settlement of disputes on the basis of scientific find- 


ings can be understood properly only in the light of the 
provisions relating to the special rights of the coastal states. 
In addition to the rights already mentioned, which any state 
enjoys under the provisions of the Convention, a coastal state 
is recognized to have a special interest in maintaining the 
productivity of living resources in the high seas adjacent to 
its territorial sea. Article 7 thus authorizes such a state to 
take unilateral conservation measures in that part of the 
high sea if negotiations with the states whose nationals are 
fishing there have not led to agreement in six months. 

This provision marks the triumph of the many states 
with less-developed fisheries, joined by the more limited 
number of states with well-developed coastal fisheries, over 
the nations practicing high seas fishing on a large scale. 
It establishes a rule that is a radical departure from the estab- 
lished principle of the freedom of the seas, insofar as it 
authorizes a state in certain circumstances to adopt measures 
binding upon other states with respect to their nationals 
fishing in the high seas. It leaves open a number of ques- 
tions. How far from the coast can such measures apply? No 
measure is indicated in the Convention, and the answer 
must be inferred from the scientific considerations that 
justify the particular conservation measures. Who is to en- 
force the measures? Under traditional principles, only the 
foreign states whose nationals are fishing in the area can do 
so, but the Convention contains no clear provision forbid- 
ding the coastal state to take enforcement action against for- 
eign fishermen who violate the measures it has taken. 

It is true that such unilateral! measures cannot be 
adopted quite arbitrarily. According to Article 7, they shall 
not be valid in relation to other states unless there is an 
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urgent need for conservation measures in the light of exist- 
ing knowledge. This formula differs on one point to the 
advantage of the coastal state from the formula applicable 
to other high sea conservation measures: It is not required 
that need shall be demonstrated by scientific findings. It was 
argued by many of the less-developed fishing nations that 
scientific investigations often require an effort beyond the 
means of a small state and, in any case, must be extended 
over a period of years in the course of which irreparable 
damage can be done to the stock. Existing knowledge, in- 
cluding that gained from practical experience, was there- 
fore accepted as sufficient. On the other hand, the need must 
be urgent, and it must be scientifically established that the 
specific measures adopted are adequate. Finally, the measures 
must not discriminate against foreign fishermen. 

Even with these restrictions, recognition of the right of 
a coastal state to take unilateral measures outside its terri- 
torial sea places the traditional high seas fishing nations at 
a considerable disadvantage. Even when scrupulously ap- 
plied, this right may interfere to a considerable extent with 
traditional fishing practices. The harm that could be in- 
flicted upon their interests by irresponsible abuse would be 
most serious. As a safeguard against such abuse these nations 
looked to the arbitration scheme. 

The safeguard against abuse thus adopted cannot con- 
cea] the fact that the Convention sensibly modifies the previ- 
ously existing balance between the interests of various 
groups of states. The old fishing nations, which are also 
the leading maritime nations of the world, were no longer 
able to shape the law to suit interests opposed to those of 
smaller, less-developed nations. The numerical strength of 
this latter group was sufficient to turn the trend of interna- 
tional law in its favor. But even this group was not a coher- 
ent bloc when extravagant claims were put to the vote. 
The countries of the South American Pacific coast did not 
obtain satisfaction, nor did Iceland, which is in the special 
position of being almost entirely dependent on fisheries for 
its economic existence, since fishery products account for 
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14 per cent of its aggregate domestic product and 97 per cent 
of its exports. The Icelandic delegation at the Conference 
proposed that in such extraordinary circumstances preferen- 
tial rights should be given the coastal state, if conservation 
measures take the form of a limitation of the total catch. 
An article to that effect was adopted in committee but failed 
of a two-thirds majority in plenary.** But the Conference did 
recommend that states involved in such a situation obtain 
a just solution by mutual agreement, with a proviso for the 
settlement of any disagreement by arbitration. 

In the shape in which the Convention emerged from 
the tug-of-war of innumerable votes and procedural maneu- 
vers, it is not likely to give entire satisf»-tion to many states. 
Old fishing nations of Western Europe, and others like 
Japan, may find the concessions they nade unbearable if 
they fail in their primary purpose, that of preventing claims 
for an extension of exclusive fishing rights beyond a narrow 
territorial sea. States anxious to develop a fishing industry 
in competition with highly developed fishing nations may 
find the concessions in their own favor insufficient. The 
states of the Soviet bloc, which are building up an efficient 
high seas fishing industry but are not averse to conservation 
measures in general, may find the compulsory settlement of 
disputes by an impartial body unacceptable. 

It remains to be seen whether the Convention will ever 
obtain the 22 ratifications necessary to bring it into force, 
and, even if it does, whether its provisions will constitute a 
satisfactory framework for solving the many disputes over 
fishing rights that have divided nations in the past. Doubt- 
less the essential provisions of the Convention relating to 
conservation measures go far beyond a mere codification of 
customary international law; they can therefore be invoked 
only against those states that accept the obligations of the 
Convention. It would thus be unwise to slacken efforts 
within regional and other special organizations to find ade- 
quate and reasonable solutions to the obvious and urgent 
problems of conserving the living resources of the sea. 


35 See pp. 251-252 for subsequent action by the Icelandic government. 
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The Continental Shelf 


* ieneg PROBLEMS RELATING TO THE CONTINENTAL SHELF ARE 
of recent origin. The submarine land mass that declines 
moderately from the coasts of most continents to a depth 
of a few hundred meters before descending steeply into 
the deep ocean was not subject to human exploitation, and 
therefore not the object of legal claims by states until a 
few decades ago. The development of techniques for drill- 
ing on the sea-bed and from floating derricks gave rise to 
claims by the coastal states for extensive rights over the sea- 
bed not only below the territorial sea but also beyond its 
limits. 

A number of states issued proclamations by which they 
reserved for themselves exclusive rights to exploitation of 
the subsoil outside their coasts. A 1942 agreement between 
the United Kingdom and Venezuela, by which the parties 
divided their rights to the submarine areas of the Gulf of 
Paria, was followed in September 1945 by the Truman Proc- 
lamation, according to which the natural resources of the 
subsoil and sea-bed of the continental shelf contiguous to 
the coasts of the United States were regarded as appertain- 
ing to the United States and subject to its jurisdiction and 
control.*® This Proclamation (not to be confounded with 
that mentioned previously relating to fishery conservation 
areas) was soon followed by similar steps in other countries. 
By 1958, some 20 states, and the United Kingdom with re- 
spect to a dozen dependent territories, had claimed sovereign 

36 A special issue—the “offshore oil’ question—arose in the United States 
concerning the relationship between the Federal government and the state 
governments. This was settled by the Submerged Lands Act and the Outer 
Continental Shelf Act, both of 1953, which vested in the states jurisdiction 


over the sea-bed and the subsoil within the three-mile limit and submitted 
the continental shelf outside that limit to Federal jurisdiction. 
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rights over the continental shelf.27 Some of them, however, 
in particular a number of Latin American states, had not 
limited their claims to the subsoil and the sea-bed, but had 
assumed sovereignty also over the superjacent waters, there- 
by interfering with the freedom of fishing in the high seas. 


These wider claims to sovereignty over the superjacent 
waters were objected to by other states, and the outcome of 
the Geneva Conference leaves no doubt that they are un- 
founded in law. On the other hand, claims concerning the 
subsoil and the sea-bed of the continental shelf were gen- 
erally accepted, tacitly at least, by other states, and it is 
arguable that a customary rule of international law has devel- 
oped on the basis of this practice.** When ILC took up the 
problem, it did not find it possible, however, to base the 
sovereign rights of the coastal state exclusively on recent 
practice. In its opinion, there could be no question of “‘giv- 
ing the authority of a legal rule to a unilateral practice 
resting solely upon the will of the States concerned.’”? But 
the Commission found other valid reasons for recognizing the 
rights of the coastal state: once the sea-bed and the subsoil 
have become an object of interest to coastal states, it would 
be inadmissible to consider them as res nullius, with the con- 
sequence that any foreign state could appropriate them sim- 
ply by occupying them first. Furthermore, in many cases 
exploitation requires installations on the shore, and in a 
more general way the Commission found that the geographi- 
cal factor of propinquity and contiguity could not be dis- 
regarded. 

For these reasons, ILC elaborated a set of draft rules 
based largely on state practice with respect to the subsoil 
and sea-bed of the continental shelf. At the Geneva Confer- 
ence these draft rules were considered by the Fourth Com- 
mittee, which, after a high-level debate marred by little 

7 See United Nations Doc. A/Conf. 13/C.1/L.11/Rev. 1, 3 Apr. 1958. 

38 See C. H. M. Waldock, “International Law and the New Maritime 
Claims,” International Relations, Vol. I, No. 5 (Apr. 1956), p. 187. A differ- 
ent opinion is expressed by Martinus Willem Mouton in his valuable work, 


The Continental Shelf (The Hague, Nijhoff, 1952). 
39 GAOR: IIth Sess., 1956, Suppl. No. 9, Article 68, commentary para. 8. 
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political controversy, approved the rules with few alterations 
but a number of additions for purposes of clarification. As 
finally adopted by the Conference, they now form the sub- 
stance of the Convention on the Continental Shelf.*° 


The Legal Concept of the Continental Shelf 


The definition of the continental shelf proposed by ILC 
and adopted by the Conference is anything but clear and 
precise. One possibility examined by the Commission and 
the Conference was to define the concept in relation to the 
depth of the superjacent water. Two hundred meters (or 100 
fathoms) was generally preferred as coinciding largely with 
the depth at which the continental shelf in the geographical 
sense ends and the sea-bed begins to fall steeply. In many 
localities, however, the continental shelf extends farther into 
the sea and the steep slope only begins at greater depths, 
such as 400 or 500 meters. In other localities, such as the 
Norwegian southwest coast and the west coast of South 
America, the bed falls steeply immediately outside the coast, 
without forming any continental shelf. Although it is true 
that present techniques do not generally allow exploitation 
of the sea-bed or subsoil at depths exceeding 200 meters, 
it hardly seemed logical or reasonable not to grant the coastal 
state the same rights outside the 200-meter curve as inside 
if exploitation at greater depths should at any time in the 
future prove technically possible. It must be kept in mind 
that the legal concept of the continental shelf owes its 
origin to the generally recognized need of giving the coastal 
state an exclusive right to exploitation. This new legal con- 
cept would not fulfill its function if exploitable resources 
were left outside the limits to which the rights of the coastal 
state extended. The criterion of exploitability, on the other 
hand, was considered too vague to serve as the sole criterion. 
The Commission and the Conference therefore finally adopt- 
ed a definition which combines the two criteria (Article 1): 


~ 40 United Nations Doc. A/Conf. 13/L.55, 26 Apr. 1958. 
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the seabed and subsoil of the submarine areas adjacent to the 
coast but outside the area of the territorial sea, to a depth of 
200 metres or, beyond that limit, to where the depth of the 
superjacent waters admits of the exploitation of the natural 
resources of the said areas. 


Rights of the Coastal States 


Over the continental shelf the coastal state exercises 
sovereign rights, but only for purposes of exploring the 
sea-bed and subsoil and exploiting its natural resources. 

The coastal state can exploit these resources through its 
own agencies or it can grant concessions to private individ- 
uals or companies. It can prevent any exploitation by per- 
sons, in particular foreigners, not so authorized. It can legis- 
late on all relevant matters, and it can take administrative 
and judicial action with respect to any person, irrespective 
of nationality, engaged in such activities, even if he operates 
from floating installations or ships outside the limits of the 
territorial sea. 

On the other hand, the rights over the continental shelf 
do not amount to a general extension of the sovereignty of 
the coastal state. These rights do not affect the legal status 
of the superjacent waters as high seas. By the adoption of 
this provision the Conference rejected the thesis of certain 
Latin American states, for example, Argentina, according to 
which the coastal state also has exclusive rights with respect 
to fishing in the waters above the continental shelf. Navi- 
gation, fishing, freedom to lay submarine cables and pipe- 
lines, freedom of scientific research, and other freedoms of 
the high seas are maintained. Exploitation of the resources 
of the shelf may necessitate construction of technical instal- 
lations, but this must not be done in a manner that unjusti- 
fiably interferes with the freedoms mentioned. Safety zones 
at a distance up to 500 meters may be established around 
such installations, but neither the installations nor the safety 
zones may be established where they may interfere with the 
use of recognized sea lanes essential to international naviga- 


tion. 
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These and other similar specific provisions strike a 
delicate balance between the rights of the coastal state and 
the freedom of the high seas. It would be unrealistic to main- 
tain that this freedom subsists entirely unaffected by the 
doctrine of the continental shelf. ILC has recognized, as the 
Conference did, that it would be self-defeating for a conven- 
tion on the subject to rule out any interference whatsoever 
with navigation and fishing. What is ruled out are only un- 
reasonable and unjustifiable interferences. This will require 
an assessment of the relative importance in any given cir- 
cumstance of the interests involved. The views of the states 
concerned may very well differ on this point. Once again we 
encounter the conflict of interests between the coastal state 
and other states. It is regrettable that ILC’s draft .provision 
for compulsory judicial settlement of disputes relating to 
the continental shelf was not adopted by the Conference. 


Definition of “Natural Resources” 


The scope of the rules of international law concerning 
the continental shelf depends on the definition given to the 
term “natural resources.” As the sovereign rights of the 
coastal state may be exercised only for the purpose of ex- 
ploring and exploiting these resources, the objects with re- 
spect to which this “functional sovereignty” may be exercised 
must be clearly defined. The question of adequately defining 
the term “natural resources” has caused ILC some difficulty 
and has given rise to controversies in recent state practice. 
It now seems to have received a generally satisfactory answer 
through the provisions adopted by the Conference for inser- 
tion in the Convention. 

It has never been disputed that the definition of natural 
resources should at any rate include the mineral resources 
of the subsoil and the sea-bed, in particular oil deposits. 
State practice is uniform in accepting this minimum. The 
controversial issue was whether, and if so to what extent, it 
would be reasonable to go beyond the minimum. There was 
little support for the view that fish and other living resources, 
whether sea-mammals or invertebrates like shrimp, swim- 
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ming in the water above the continental shelf should be 
included; and as stated above, the Convention expressly 
maintains the freedom of fishing. This relates also to the 
‘“bottom-fish’” and other fish that occasionally have their 
habitat at the bottom or are bred there, but otherwise live 
in the sea. On the other hand, such living organisms as 
oysters, crabs, and other crustacea which live in constant 
touch with the bottom were the object of great controversy. 
Countries having traditional pearl fisheries outside their 
coasts were anxious to have them included in the natural 
resources of the continental shelf, and their view finally pre- 
vailed. Article 2, paragraph 4 of the Convention consequently 
runs as follows: 


The natural resources referred to in these articles consist of the 
mineral and other non-living resources of the sea-bed and subsoil 
together with living organisms belonging to sedentary species, 
that is to say, organisms which, at the harvestable stage, either 
are immobile on or under the sea-bed or are unable to move ex- 
cept in constant physical contact with the sea-bed or the subsoil. 


Viewed as a whole, and in spite of certain imperfections 
and shortcomings, there is little doubt that the Convention 
on the Continental Shelf represents the most constructive 
and positive part of the results achieved by the Conference. 
It is an encouraging example of the codification and the 
progressive development of a special section of international 
law to which modern technology has given prominence. 
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National Sovereignty Over the Marginal Sea 


T HAS ALWAYS BEEN RECOGNIZED THAT THE FREEDOM OF THE 
I sea does not apply to all the areas of the globe that belong 
to the sea in the geographical sense. As an appurtenance to 
its sovereignty over the land territory, a state is entitled, and 
indeed obliged, to exercise sovereignty over a marginal area 
of the sea nearest to its coast. Two problems of international 
law arise in this connection: What are the contents of this 
sovereignty, and what is the extent of the area over which it 
may be exercised? These problems seem separate and dis- 
tinct, but on closer examination it will soon be found that 
the more absolute and complete are the rights of sovereignty 
that the coastal state is authorized to exercise, the greater is 
the need for a narrow delimitation of the area over which 
that sovereignty is recognized. Conversely, the wider the lim- 
its traced for this area of the sea, the greater is the need for 
restrictions on the sovereign rights of the coastal state. 

In spite of the difficulties thus inherent in any separate 
treatment, we will first consider the least controversial of the 
two problems, the one concerning the content and nature of 
the sovereign rights, and after that the question of the geo- 
graphical delimitation. 


Nature of Sovereignty Over the Territorial Sea. 


As a preliminary observation it may be recalled that 
there are certain maritime areas, such as harbors, canals, and 
the like, over which the coastal state exercises sovereign. 
rights in every respect identical with its rights over inland 
lakes and rivers. Such areas are called internal waters, as 
distinct from the territorial sea. The line between internal 
waters and the territorial sea has not generally given rise to 
doubt, except in connection with the application of straight 
baselines for the measurement of the external limits of the 
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territorial sea, a question that will be touched upon below. 

The Convention on the Territorial Sea and the Con- 
tiguous Zone,*! adopted by the Geneva Conference, states in 
Article 1 the following fundamental principle: “The sover- 
eignty of a State extends, beyond its land territory and its 
internal waters, to a belt of sea adjacent to its coast, described 
as the territorial sea.” 

The International Law Commission declared in its com- 
mentary to the draft of this Article that “the rights of the 
coastal State over the territorial sea do not differ in nature 
from the rights of sovereignty which the State exercises over 
other parts of its territory.’** Consequently, the state can 
exercise legislative, executive, and judicial authority with 
respect to persons and ships of all nationalities in the terri- 
torial sea unless such persons or ships enjoy immunity by 
virtue of other rules of international law; a state may also 
exclude foreign ships and nationals from the territorial sea, 
unless it has undertaken by special treaty engagements not 
to do so. 

The Article goes on to declare, however, that this sover- 
eignty is exercised subject to the provisions of the Convention 
and other rules of international law. The practical implica- 
tion of this rule is primarily the reservation of the right of 
innocent passage by foreign ships. 


The Right of Innocent Passage 


Part I, Section III of the Convention (Articles 14-23) 
contains a number of detailed rules on the right of innocent 
passage. These articles are the result of extensive and detailed 
debate. They represent a delicate balance between the mari- 
time interest in the greatest possible freedom of passage and 
the coastal interest in the protection of the security of the 
state. As in the case of other similar conflicts of interest, this 
distinction is not clear cut. Most states are anxious to safe- 
guard both categories of interests and many have a difficult 
choice in deciding which of them deserves priority. The 


41 United Nations Doc. A/Conf. 13/L.52, 27 Apr. 1958. 
42 GAOR: I Ith Sess., 1956, Suppl. No. 9, Article 1, commentary, para. 1. 
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principal maritime countries are naturally inclined to let 
their maritime interests prevail. At the Conference this was 
notable in the case of countries like the Netherlands, Nor- 
way, and the United Kingdom, but not of the United States, 
which on various issues chose to let security interests prevail 
over maritime. The predominance of security interests was 
naturally enough also manifest in the attitudes of coastal 
states with little maritime navigation, like the Arab states. 

Passage is defined as innocent “‘so long as it is not pre- 
judicial to the peace, good order or security of the coastal 
State” (Article 14, paragraph 4). The ILC draft had adopted 
a different criterion, providing that passage was innocent as 
long as the ship did not commit any act contrary to the secu- 
rity of the coastal state. In placing emphasis on the passage 
as such, not on the acts committed during passage, the pro- 
vision now extends the rights of the coastal state and allows 
it to interfere with passage on such grounds as the nature of 
the cargo and its ultimate destination—provided, of course, 
that such factors are genuinely of a character to prejudice 
the security of the coastal state in the specific case. 

It is made clear by Article 17 that foreign ships exercis- 
ing the right of innocent passage shall comply with the laws 
and regulations of the coastal state, in particular those relat- 
ing to transport and navigation. Thus, it follows that the 
coastal state is authorized to enforce its laws and regulations 
on foreign ships passing through its territorial sea, but is 
not allowed to prevent a ship from passing through merely 
on the ground of a violation of such laws or regulations. In 
refutation of the Soviet claim of immunity for all govern- 
ment-owned vessels, the Conference decided that such ships, 
when operated for commercial purposes, shall be subject to 
the same rules as privately owned merchant ships. 

Limited exceptions to this general principle are provided 
only in the case of fishing vessels and submarines. If a fishing 
vessel does not observe laws or regulations preventing foreign 
vessels from fishing in the territorial sea, its passage shall not 
be considered innocent. For example, any foreign fishing 
vessel not complying with a regulation that fishing gear be 
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stowed away during passage through the territorial sea may 
be refused passage, in addition to any other sanction the 
coastal state may legitimately apply. By indirection, this pro- 
vision confirms that fishing vessels, like other vessels, are 
entitled to innocent passage—a right that has sometimes been 
contested. Submarines, whether military or commercial, must 
navigate on the surface and show their flag, or passage may 
be refused. 

The right of passage of warships was a controversial 
issue at the Conference. ILC had proposed that coastal states 
might require prior notification of such passage or make it 
subject to previous authorization. The Western maritime 
powers opposed both aspects of the proposal, claiming that 
warships should enjoy the same right of passage as merchant 
ships. In committee, the Soviet group and those Afro-Asian 
countries opposed to the maritime hegemony of the Western 
powers secured the rejection of amendments that would have 
eliminated both parts of the suggestion, and the ILC draft 
was adopted. In plenary, however, a vote on the section per- 
mitting a state to require prior authorization failed to obtain 
the necessary two-thirds majority, primarily because of the 
negative votes of the Western group. Thus, at this point the 
draft article would have allowed the coastal state only to 
require previous notification of passage, as distinct from 
authorization. So many delegations thought this was an un- 
warranted limitation of the sovereign rights of coastal states 
that, when the entire article was put to a vote, it failed. 

Consequently, the Convention as it now stands contains 
no special provision relating to the innocent passage of war- 
ships, but only the general rules applicable to all ships. The 
actual text of-the Convention would therefore warrant the 
conclusion that warships have the same rights in this respect 
as other ships, but the proceedings of the Conference leave 
no room for doubt that this was not the intention of the 
majority of delegations. Incidentally, this is a typical illus- 
tration of the shortcomings inherent in the drafting of rules 
of international law through a process based upon the formal- 
istic rules of procedure and voting of the United Nations. 
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Passage Through International Straits 


Another controversial issue was connected with the right 
of passage through international straits. There was general 
agreement on the basic principle that a coastal state, although 
authorized to suspend temporarily for security reasons the 
innocent passage through specified areas of the territorial sea, 
should not be allowed to suspend such passage through in- 
ternational straits. The controversy concerned definition. One 
opinion was that only straits used for navigation between 
two parts of high seas qualified a§ international straits. An- 
other opinion was that this concept should include also 
straits connecting the high seas with the territorial sea of 
another state and used for navigation between a port of that 
state and the high seas. 

Stated in this general form the problem might appear to 
be rather academic. But what was in everybody’s mind, with- 
out being officially stated, was the Strait of Tiran at the en- 
trance to the Gulf of Aqaba, giving access from the Red Sea 
to Israel’s port of Eilath. A decision on the abstract question, 
which had been left open by ILC, would therefore also in- 
volve an expression of opinion as to the legality of Egyptian 
measures amounting to a blockade of this port. In this spe- 
cific context, the vote became a test not only of atttitudes 
toward the principle of free maritime communications but 
also of attitudes toward the Arab-Israel conflict. In commit- 
tee, as well as in plenary, the more inclusive view, advocated 
by Israel, prevailed. An attempt was made in plenary to have 
a separate vote on the words describing straits of the Tiran 
type as distinct from straits between two parts of the high 
seas, but no majority could be mustered for a division of the 
vote. The whole rule, including the reference to straits of 
both types, was then adopted by a two-thirds majority. 


Delimiting the Territorial Sea 


The extent of the area over which a coastal state may 
exercise its sovereign rights depends primarily upon the meas- 
ure adopted for determining the breadth of the territorial 
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sea—in other words, upon whether the three-mile rule or 
some other rule is made to apply. Even with an agreement 
on that question, however, different practical results can be 
obtained, depending upon what is chosen as the point from 
where the recognized distance is measured. The normal point 
of departu.e is, of course, the coastline, or, more precisely, the 
low-water mark along the coast. Another method might, how- 
ever, be followed—namely, that of measuring the breadth 
from imaginary straight baselines drawn between appropriate 
points on the coast. For some time, the question of when 
this method would be justified and how it might be given 
practical effect has been one of the controversial issues in 
international law. The Convention on the Territorial Sea 
resolves some questions, but leaves others open. 

There has never been any serious doubt that straight 
baselines may be drawn across the mouth of bays. A special 
group of cases is that of “historic” bays, over which a coastal 
state exercises sovereignty by virtue of prescriptive rights or 
a similar historic title. No rules exist as to the drawing of 
baselines in such cases; the question is one of establishing 
with sufficient certainty the historic title in each particular 
case. The problem was recently given some prominence by 
the claims of the Soviet Union to historic rights over the bay 
outside Vladivostok, against the protests of a number of 
other states. The Conference did not devote much attention 
to this problem. On the proposal of Panama, it adopted a 
resolution requesting the General Assembly to arrange for a 
study of the juridical regime of historic waters, including 
historic bays. 

Even in the absence of historic rights it has been gener- 
ally recognized that the coastal state may draw a straight 
baseline across the mouth of the bay and measure the outer 
limits of the territorial sea from this line. The maximum 
length of this line has been a disputed question. According 
to one opinion, it should be double the breadth of the terri- 
torial sea; according to another it should be ten miles. 
Article 7 of the Convention has now recognized a maximum 
length of twenty-four miles; if the distance between the two 
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heads of the bay exceeds that length, a baseline of twenty- 
four miles may be drawn within the bay in such a way as to 
enclose the greatest possible area of water. The figure of 
twenty-four was adopted on a proposal of the Soviet Union 
as being double the breadth of the territorial sea proposed 
by that delegation. It later appeared, as will be mentioned 
below, that there was not a majority for a twelve-mile terri- 
torial sea, but the rule for bays was left at 24 miles. 

Where a river flows into the sea the same method may be 
applied. If an estuary is formed, the rules relating to bays 
seem directly applicable, and if no estuary is formed, Article 
13 of the Convention authorizes the drawing of a straight 
baseline across the mouth of the river. No question of a 
maximum length arises in such cases. 

The application of the method of straight baselines in 
other circumstances was the principal point at issue in the 
Anglo-Norwegian Fisheries Case decided by the International 
Court of Justice on 18 December 1951.4 Norway had for 
some time applied this method along parts of its coast where 
deep indentations and a close fringe of islands form the 
so-called “‘skjaergaard,”’ drawing the baselines between the 
outermost points of the islands. The Court approved the ap- 
plication of this method in the circumstances, leaving some 
doubt as to the exact conditions under which the same 
method could be applied in other similar circumstances. 
These doubts have now been largely removed by Article 4 
of the Convention on the Territorial Sea. Paragraph | of 


this Article provides: 
In localities where the coast line is deeply indented and cut into, 
or if there is a fringe of islands along the coast in its immediate 
vicinity, the method of straight baselines joining appropriate 
points may be employed in drawing the baseline from which the 
breadth of the territorial sea is measured. 


As to the manner in which the baselines shall be drawn, 
paragraph 2 lays down the conditions that they must not 


43 Fisheries case, Judgment of December 18th, 1951, I.C.J. Reports 1951, 
p. 116. 
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depart to any appreciable extent from the general direction 
of the coast, and the sea areas lying within the lines must 
be sufficiently closely linked to the land domain to be subject 
to the regime of internal waters. 

The Court had also invoked economic considerations 

for the justification of the Norwegian baselines. On this 
point, paragraph 4 states as follows: 
Where the method of straight baselines is applicable under the 
provisions of paragraph 1, account may be taken, in determin- 
ing particular baselines, of the economic interests peculiar to 
the region concerned, the reality and the importance of which 
are clearly evidenced by a long usage. 

It follows from this wording that economic interests can 
never justify the application of the method of straight base- 
lines where the geographic conditions are not satisfied; they 
can only influence the drawing of particular lines in cases 
where the method of straight baselines is applicable because 
of the geographic circumstances. 

An essential question in this connection is the maximum 
permissible length of baselines. In the Anglo-Norwegian 
Fisheries Case, the Court had not applied any maximum 
length but had approved baselines the longest of which was 
some forty-four miles. At the Conference it was generally 
felt that a less extensive measure was desirable as part of a 
generally applicable rule of international law. Following a 
proposal of the United Kingdom, the First Committee laid 
down a maximum length of fifteen miles, subject to certain 
exceptions. In the plenary, however, this part of the Article 
did not obtain a two-thirds majority. Consequently no max- 
imum, not even that of twenty-four miles applicable to bays, 
is provided. 

Article 4 refers only to islands along the coast and in its 
immediate vicinity, but not to “mid-ocean” groups of islands 
or archipelagos. It is a controversial issue whether the method 
of straight baselines is applicable in the case of such island 
groups. Attention was focused upon this question by the 
Indonesian proclamation of 13 December 1957, under which 
all the islands of that country were grouped together within 
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one single system of baselines enclosing vast areas of the sea 
between the islands. The legality of this measure was con- 
tested by the leading maritime countries. A similar problem 
arises in the case of the Philippines, which traditionally con- 
siders the sea areas between the islands as belonging to its 
territory. At the Conference, proposals that would have ap- 
proved this practice were submitted for consideration but 
never thoroughly discussed, and they were withdrawn before 
being voted upon. The question therefore remains open. 
The method of straight baselines is relevant not only to 
determination of the outer limit of the territorial sea but 
also to the status of the sea areas lying to the landward side 
of the baselines. In relation to baselines across the mouth of 
bays, it has traditionally been recognized that waters inside 
the baseline have the status of internal waters. When the ap- 
plication of the method was extended to coasts of the Nor- 
wegian type, the same status was attributed, without any 
legal or logical necessity, to the sea areas within the base- 
lines between the outermost points of the islands or the main- 
land. The legal consequence was that no right of innocent 
passage would exist through the areas inside the baselines. 
The practical effect might very well be to hamper freedom 
of navigation. In order to obviate this result, the Conference 
laid down in Article 5, paragraph 2, of the Convention that, 
where establishment of a straight baseline has the effect of 
enclosing as internal waters areas previously considered part 
of the territorial sea or the high seas, the right of innocent 
passage shall exist in these waters. The implications of this 
principle are important, in general and, particularly, with 
respect to archipelagos. Whatever is ultimately decided as 
to the legality of enclosing a group of islands by a system of 
straight baselines, this Article makes it certain that existing 
rights of passage between the islands will not be affected. 


The Contiguous Zone 


It is a recognized rule of customary international law 
that a state may exercise preventive and protective control 
over a belt of the high seas contiguous to its territorial sea. 
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This rule has the effect of rendering somewhat more flexible 
any rigid rule about the maximum breadth of the territorial 
sea. It has therefore played a prominent role in the efforts 
made in various quarters to find a compromise solution to 
this thorny problem. By according the coastal state certain 
limited powers of control falling short of full sovereignty, 
it was hoped to avoid excessive claims for sovereign rights 
over a broad belt of the sea. In the following section the 
proposals made at the Conference for exclusive fishery rights 
in a zone of twelve miles will be mentioned. The Conference 
did not adopt these proposals but adhered to the traditional 
legal concept of the contiguous zone, following in this re- 
spect the ILC draft with only minor modifications. 

The purpose for which control can be exercised in the 
contiguous zone is limited by Article 24 of the Convention 
to the prevention and punishment of infringements of cus- 
toms, fiscal, immigration, or sanitary regulations of the coast- 
al state. Fishery regulations were not included, nor was a 
proposal to include “security.” A liberal interpretation of 
this latter term in favor of the coastal state might indeed 
have brought the rule very close to a general extension of 
sovereign rights. 

The zone in which the exercise of such limited control 
is authorized may not extend beyond twelve miles from the 
baseline from which the breadth of the territorial sea is 
measured. In other words, the recognition of a contiguous 
zone presupposes that the breadth of the territorial sea is 
fixed at a measure less than twelve miles. 

ILC made it clear in its commentary that the existence 
of a contiguous zone does not change the legal status of the 
waters comprised in the zone. These waters are and remain 
part of the high seas. In order not to leave any room for 
doubt on this point, it was proposed by the United Kingdom 
that the article on the contiguous zone should be included 
in the Convention on the High Seas. This proposal was not 
adopted, but the preoccupation of the United Kingdom dele- 
gation was taken into account in drafting the title and ar- 
ranging the articles of the Convention that now includes the 
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rule. The title mentions the territorial sea and the contiguous 
zone as the two separate subjects of the Convention, and the 
article on the contiguous zone forms a separate Part II of 
the Convention, distinct from Part I on the territorial sea. 
The intention and meaning are thus beyond doubt. 


Breadth of the Territorial Sea 


The basic question in the field of the law of the sea 
concerns the breadth of the belt over which the territorial 
sovereignty of the coastal state extends. Other questions, 
whether they relate to the rights and duties of states on the 
high seas or the nature of sovereign rights that the coastal 
state can exercise Over its territorial waters, depend in one 
way or another on the breadth of the territorial sea. The 
wider the limit, the less is the need for the exercise of excep- 
tional powers on the high seas, and the greater is the need 
for exceptions to the powers of the coastal state over foreign 
ships in its territorial waters. 

The crucial character of the question, and the substan- 
tial economic and political interests involved, have contrib- 
uted to making it one of the most controversial questions in 
contemporary international law. The three-mile rule, which 
for more than a century and a half has been followed by the 
great maritime nations, was never universally accepted. 
Scandinavian countries practiced a four-mile rule and cer- 
tain Mediterranean countries a six-mile rule. Czarist Russia, 
whose practice in this respect was not consistent and uniform, 
adopted a twelve-mile limit in certain respects. Nevertheless, 
early in this century there was good authority for the view 
that the practice of the great maritime nations had created 
a customary rule of international law, according to which all 
coastal states were entitled to a territorial sea of three miles, 
and no state could claim a wider territorial sea than three 
miles in the absence of a specific historic title. 

In 1930, the uncompromising adherence of the great 
maritime countries to the three-mile rule prevented the 
Hague Conference from reaching any solution acceptable to 
the countries which, for historic reasons, were opposed to the 
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rule, and the Conference ended in failure. Ever since, there 
has been a constant tendency in state practice to extend the 
limits of the territorial sea. When the Geneva Conference 
opened in 1958, hardly more than twenty out of some 73 
coastal states adhered to the three-mile rule. 

Whether or not such unilateral extensions of the terri- 
torial sea as those indicated in synoptical Table III were in 
conformity with international law was a controversial issue. 
The International Court of Justice, when deciding the Anglo- 
Norwegian Fisheries Case, made the following pronounce- 
ment, which rules out unilateral extensions of an arbitrary 
character: 


The delimitation of sea areas has always an international aspect; 
it cannot be dependent merely upon the will of the coastal State 
as expressed in its municipal law. Although it is true that the act 
of delimitation is necessarily a unilateral act, because only the 
coastal State is compétent to undertake it, the validity of the de- 
limitation with regard to other States depends upon international 
law.*4 

The Court was not called upon in this context to decide 
the controversial issue of the breadth of territorial sea, for 
the United Kingdom did not challenge the validity under 
international law of the historic Norwegian four-mile rule. 

ILC could not resolve the problem, and was unable even 
to adopt a draft rule on the subject. Its draft contained a 
number of relevant sentences but these amounted to state- 
ments of opinion rather than provisions to be inserted in an 
international convention. The Commission recognized that 
international practice is not uniform as regards delimitation 
of the territorial sea. It nevertheless expressed the opinion 
that international law does not permit an extension of the 
territorial sea beyond twelve miles, thereby coming out clear- 
ly against the more far-reaching claims of certain Latin Amer- 
ican states. In its view, these claims would jeopardize the 
principle of the freedom of the seas. 

Between this maximum of twelve miles and the mini- 
mum of three miles the Commission did not succeed in 


"44 Ibid., p. 132. 





BREADTH OF THE TERRITORIAL SEA: CLAIMS OF NATIONS AT OPENING OF 


Australia 
Belgium 
Brazil 
Canada 
China® 
Cuba 


Denmark, incl. 


Greenland 
Dominican 

Republic 
France, incl. 

Algeria 
Japan 
Jordan 
Liberia 
Malaya 
Netherlands 
New Zealand 
Pokistan 
Poland 


Tunisia 


TABLE III 


GENEVA CONFERENCE (in nautical miles) 


4-6 miles 


Ceylon - 6 
Colombia - 6 
Finland - 4 
Greece - 6 
Iceland (4 - 


fishing only)> 


India - 6 
lran « 6 
Israel - 6 
Italy - 6 
Lebanon (6 - 
fishing only) 
Morocco (6 - 
fishing only) 
Norway - 4 
Spain - 6 
Sweden - 4 
Thailand - 6 
Uruguay - 6 
Yugoslavia - 6 


7-12 miles 


Albania - 10 
Bulgoria - 12 
Ecuador - 12° 
Ethiopia - 12 
Guatemala - 12 
Indonesia - 12 
Libya - 12 
Mexico -9 
Romania - 12 


Saudi Arabia - 12 


USSR - 12 
UAR - 12 
Venezuela - 12 


Sea above Continental Shelf 


Argentina 
(limit unspecified) 


Cambodia 
(to a depth of 50 meters) 
Chile 


(to 200 miles) 


Costa Rica 


(to 200 miles) 
EI Salvador 

(to 200 miles) 
Rep. of Korea 

(limit unspec.) 
Nicaragua 

(limit unspec.) 


Panama 


(limit unspec.) 
Peru 


(to 200 miles) 


Union of South 
Africa 

United Kingdom 
and possessions 

United States 


Special limits claimed for fishing: Argentina (10); Brazil (12); Cambodia (12); Canada 
(12); Ceylon (100); Colombia (12); Denmark (‘‘special limit’’ off Faroe Is.); Dominican 
Republic (12); Italy (7); Rep. of Korea (50-60); Thailand (12); Tunisia (to depth of 50 
meters); Yugoslavia (10). 


Territorial seas ‘‘in accordance with international law’’: Federal Rep. of Germany; 
Iraq; Ireland; Monaco. 
Honduras reserves the right to fix a limit for its territorial sea in the future. 


See United Nations Doc. A/CN.4/99, 12 Mar. 1956, for position of the Philippines, 
which claims that the position of archipelagic nations calls for special treatment. 


©) Taiwon. See footnote 48 for position of People’s Republic of China. 


b) Now twelve miles. See end of this chapter. 


¢) Reckoned at a 20-to-] degree (three times the usual nautical mile of 60-to-1 degree), 
thus making a total of 36 ordinary nautical miles. 


Based on: United Nations Doc, A/Conf. 13/C.1/L.11/Rev. 1, 3 Apr. 1958, and Corrs. 1 
ond 2, 11 and 22 April 1958. 





fixing a limit. It noted, on the one hand, that many states 
have fixed a breadth greater than three miles and, on the 
other, that many states do not recognize such a breadth when 
their own territorial sea is narrower. 

On this somewhat equivocal basis the Conference tried 
to reach a solution. The points of departure of the various 
delegations conformed closely, with few exceptions, to the 
practice of their respective countries. The great maritime 
nations—France, Japan, United Kingdom, United States, 
and others—expressed firm adherence to the three-mile rule, 
which they considered as the only limit recognized by inter- 
national law. In support of maintaining this rule, they in- 
voked the benefits of the freedom of navigation not only to 
the seafaring nations but also to the other countries whose 
trade they served. They invoked also the advantages and even 
necessity of maintaining the greatest possible freedom of 
naval movement and of aviation. The delegation of the 
United Kingdom circulated charts showing how a general 
extension of the territorial sea from three to twelve miles 
in the Mediterranean-Red Sea area, in Southeast Asia, in the 
Caribbean, and elsewhere would close off a great number of 
important sea lanes not hitherto subject to the sovereignty 
of any state. The United States delegation dwelt on the 
unjustifiable advantages a belligerent could obtain from a 
twelve-mile territorial sea of a neutral. The emphasis on 
military considerations naturally had the effect of strength- 
ening opposition to the three-mile rule by those states, be- 
longing to the Soviet as well as to the Afro-Asian group, 
which are antagonistic to the naval supremacy of the Western 
powers. This, in conjunction with the economic interests of 
many coastal states, some of which were also motivated by 
anti-colonial considerations, effectively blocked the efforts 
of the maritime powers. 

The Soviet delegation did not, however, identify its 
position wholly with that of the most outspoken anti-col- 
onialists. It was quite apparent that the Soviet Union, as a 
country having both an important merchant navy and im- 
portant high seas fisheries, was not interested in encroach- 
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ments upon the freedom of the seas but, at the same time, 
was not ready to withdraw the limits of its own territorial 
sea from the present twelve-mile line. The Soviet delegation 
proposed that each state should determine the breadth of 
its territorial sea in accordance with established practice 
within the limits, as a rule, of three to twelve miles, having 
regard to historical and geographical conditions, economic 
interests, the interests of the security of the coastal state, and 
the interests of international navigation. This found little 
favor even among the “‘twelve-milers’”’ because the phrase ‘“‘as 
a rule” left the exact implications of the proposal uncertain. 

India, as the principal spokesman of the Afro-Asian 
group, joined with Mexico in proposing that every state be 
entitled to fix the breadth of its territorial sea up to a limit 
of twelve miles from the coast or other baseline applicable. 

Various compromise proposals were made in the hope of 
bridging the gap between these extremist positions. The 
delegation of Sweden proposed a breadth of six miles. Al- 
though this corresponded to the present practice of most 
Mediterranean countries, it was not actively supported by 
these countries, some of which (namely, Greece, Italy, and 
Spain) declared their readiness to modify their national 
legislation in favor of the three-mile limit advocated by their 
great allies. 

Another compromise proposal was based on the idea of 
a contiguous fishing zone. The idea of extending exclusive 
fishing rights to twelve miles without extending the terri- 
torial sea beyond three miles was seized on by the Canadian 
government, which made a proposal to that effect. The 
Canadian proposal was expected to meet the economic needs 
that had prompted governments to claim extensive territorial] 
waters without encroaching upon the freedom of navigation 
by sea or by air, thus meeting the military and commercial 
desires of the major Western maritime powers. 

This compromise proposal was at first supported by the 
United States, but it was firmly opposed by a number of 
Western European countries, especially the United King- 
dom, whose fishing interests in the North Atlantic carry 
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equal weight with their shipping interests. The Canadian 
proposal was also unacceptable to the countries of the Soviet 
group and to the Arab states, whose principal motive for 
claiming twelve miles was security. 

After more than a month of the Conference had elapsed, 
there seemed little hope of reaching any solution. At that 
stage the United Kingdom made an important concession. 
It presented a proposal for a general six-mile limit of the 
territorial sea, qualified however by a clause reserving the 
maintenance of existing rights of passage for vessels and air- 
craft, including military, in the areas of the sea between three 
and six miles from the coast. Although this British proposal 
for abandoning the three-mile rule was felt by those attend- 
ing the Conference to be an historic event in the annals of 
international law, it did not obtain wide support. The im- 
mediate reaction of the United States delegation was one of 
disapproval; the head of the Canadian delegation argued 
against it with more passion than sympathetic understanding, 
and to the “twelve-milers” the proposal could not, of course, 
give any kind of satisfaction. 

After a few more weeks, the United States delegation 
made a new and important move, after—as the head of the 
delegation, the Honorable Arthur H. Dean, put it—‘‘the 
most careful and painstaking thought at the highest levels of 
my Government.’’** The substance of the United States pro- 
posal was that the maximum breadth of the territorial sea 
should be fixed at six miles and that the coastal state should 
have jurisdiction with respect to fisheries in a contiguous zone 
up to twelve miles from the coast. This right of the coastal 
state should, however, be subject not only to special treaty 
arrangements to which the coastal state was or might become 
a party but also to maintenance indefinitely of the rights of 
foreign fishermen who had fished in the area for the last 
five years. Such rights should be maintained, it was explained, 
without limitations as to the number of fishermen, the size 
of vessels, or the size or character of the catch. This reserva- 


45 Press Release US/PR/13, 16 Apr. 1958, p. 4. United States delegation to 
the Conference. 
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tion of “historic rights’’ was of particular importance to the 
high seas fisheries of Western Europe and Japan. For that 
very reason it was unacceptable to Canada and Iceland with 
respect to their North Atlantic interests, and to coastal states 
in a similar position in the western Pacific and Southeast Asia. 

The new proposal, which was presented to the First 
Committee of the Conference in an impressive speech by the 
head of the United States delegation, involved the sacrifice 
of a principle — the three-mile rule — to which the United 
States government had hitherto attached considerable im- 
portance. The suggestion was considered by some states as a 
serious attempt to achieve a compromise and thereby halt 
the scramble for extensions of national sovereignty over the 
sea through unilateral measures. On these grounds, and be- 
cause it took some account of their fishing interests, it was 
supported by the United Kingdom and other Western Euro- 
pean countries. 

All these proposals before the First Committee were 
voted upon the same day, in meetings lasting from afternoon 
until shortly before midnight. It was known that opinions 
were equally divided on the principal proposals, and the 
voting took. place in an atmosphere of excitement and ten- 
sion. Roll-call votes were requested even on minor points 
of procedure, and points of order were incessantly raised. 
Only the calmness with which the chairman, Professor K. H. 
Baily of Australia, exercised his authority, made possible the 
orderly handling of the issue.*® 

The United States proposal was not adopted; 36 votes 
were cast in its favor, 38 against, and 9 delegations abstained. 
On the Indian-Mexican proposal for a maximum breadth of 
twelve miles, there was a tie vote of 35 votes in favor, 35 
against, and 12 abstentions; consequently, the proposal was 
not adopted. The Soviet proposal obtained 29 votes to 44 
against, with 9 abstentions. The Canadian proposal was 
voted on in two parts. The first part, concerning the breadth 

46 For an eye-witness account of the meeting and one particular incident, 


see Loftus Becker, “Some Political Problems of the Legal Adviser,” U-S. 
Department of State Bulletin, Vol. 38, No. 986 (19 May 1958), pp. 834-836, 
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of the territorial sea, which had been modified from three 
to six miles following abandonment of the three-mile thesis 
by the United States and the United Kingdom, was rejected; 
11 votes in favor, 48 against, and 23 abstentions. The second 
part, providing for exclusive fishing rights in a contiguous 
zone of twelve miles, was adopted in committee by 37 votes 
in favor, 35 against, and 9 abstentions. 

Consequently, this second half of the Canadian proposal 
was the only one submitted by the Committee to the Con- 
ference plenary for final decision. It failed to obtain the 
necessary two-thirds majority, the vote being 35 in favor, 30 
against, and 20 abstentions. The United States proposal, 
which had been rejected in committee, was reintroduced in 
plenary and, due to the diplomatic activity of the United 
States government during the intervening week, it now secured 
wider adherence—45 votes were cast for, 33 against, and 
7 abstentions—but still short of a two-thirds majority. The 
Soviet proposal, also introduced, was again rejected, 21 to 47, 
with 17 abstentions. A new proposal by eight African, Asian, 
and Latin American countries for a twelve-mile maximum 
breadth of the territorial sea and exclusive fishing rights 
within twelve miles in cases where the territorial sea had not 
been extended to the maximum, obtained 39 votes in favor, 
38 against, and 8 abstentions. 

As this record of the voting shows, the deliberations 
of the Conference were inconclusive on the question of the 
breadth of the territorial sea. In the last hour the Conference 
adopted a resolution requesting the General Assembly “‘to 
study, at its thirteenth session (1958), the advisability of 
convening a second international conference of plenipoten- 
tiaries for further consideration of the questions left unsettled 
by the present Conference.’’*? Whether or not the General 
Assembly will decide to convene such a conference remains 
to be seen. If convened, a condition to its success will be care- 
ful preparation of its work through diplomatic channels. 
Since one of the most regrettable features of the Geneva 


47 United Nations Doc. A/Conf. 13/L.56, 30 Apr. 1958, p. 9. 











Conference was the wide dissension among the countries in- 
terested in North Atlantis fisheries, one further condition of 
success would seem to be previous solution of this regional 
problem to the mutual satisfaction of those concerned. 

In the meantime, the question remains: What is the 
present rule of international law concerning the breadth of 
the territorial sea? In a witty and sarcastic intervention at the 
Geneva Conference, the delegate of the Philippines, Dr. 
Jorge Bocobo, lamented the death of a good old man, Mr. 
Threemiles, who in the consummate flowering of his youth 
and in the full vigor of his manhood had served the inter- 
national community well but lately had been afflicted with 
senile debility; his heirs, Mr. Sixmiles and Mr. Twelvemiles, 
were now quarreling over his estate. 

It may be, however, that this funeral oration, as Dr. 
Bocobo called it, was somewhat premature. In the debate 
preceding the voting, the head of the United Kingdom dele- 
gation, Attorney-General Sir Reginald Manningham-Buller, 
declared that his government had gone to the limit of pos- 
sible concessions in order to secure a compromise and, if the 
efforts to reach a solution failed, the attitude of his govern- 
ment would be what it was at the beginning of the Confer- 
ence—namely, that three miles is the breadth of the terri- 
torial sea in international law and that any extension of it 
can only be invoked against those states which have recog- 
nized such an extension. Other representatives of the tradi- 
tional three-mile countries made corresponding statements, 
and there is certainly no agreement to consider the three-mile 
rule as having lost its validity. 

The situation remains as ILC described it—state prac- 
tice is not uniform and certain states object to a territorial 
sea wider than three miles. On the other hand, it also re- 
mains the position, as confirmed by the overwhelming 
majority of the governments represented at the Conference, 
that no state is entitled to extend its territorial sea beyond 
twelve miles. Even with this point firmly established, the 
need for a general settlement of the remaining legal issues 
is as great as ever. It is fair to assume, however, that after the 
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Conference the three-mile rule can never again be taken into 
consideration as a possible element of any negotiated solu- 
tion. Future negotiations are bound to start where the 
deliberations of the Conference ended—that is, by accept- 
ing the maximum breadth of six miles, combined with cer- 
tain exclusive fishing rights beyond that limit. It will also 
have to be borne in mind that, as time goes on, the chances 
of inducing states adopting a twelve-mile limit to withdraw 
from that limit are likely to diminish rather than increase. 

Furthermore, the trend to extend the limits of sovereign- 
ty or exclusive jurisdiction of coastal states goes on. The 
Geneva Conference failed to adopt any recommendation 
that governments not raise new claims before a second 
conference could make another effort at reaching a solution; 
and certain states have not delayed in taking unilateral action. 
A special case is that of Iceland which, as mentioned pre- 
viously, depends on fisheries for its very existence. It is a fact 
that certain species of fish in the sea around Iceland, such 
as haddock, plaice, and halibut, have been seriously ;menaced 
by over-fishing. The Icelandic government has striven for 
years, without success, to obtain international recognition of 
its claim to exclusive rights over the fishing grounds around 
Iceland, for the purpose of keeping foreign trawlers away 
and thereby protecting the stocks. In 1952 the area of exclu- 
sive fishing rights was extended from three to four miles, 
measured from long straight baselines. The reaction of the 
British fishing industry, which was directly affected by this 
measure, was to close British ports to the landing of fish 
from Icelandic trawlers. The ban was not lifted until 1956, 
when an agreement was reached under which the four-mile 
limit was accepted de facto. In the meantime, however, the 
Icelandic fishing industry, which had made great progress 
in the processing of fish, found new markets in the United 
States and the Soviet Union. The Icelandic government re- 
frained from asserting wider claims as long as the question 
of the territorial sea was under consideration in the United 
Nations, but when the Geneva Conference ended inconclu- 
sively on this point, it felt free not to wait any longer. With 
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effect from September 1958, a twelve-mile fishing limit was 
proclaimed. Formal protests were lodged by a number of 
European countries and, within the framework of NATO, 
attempts were made during August to find a compromise 
solution, mainly along the lines of the United States proposal 
at the Geneva Conference, combined with certain conserva- 
tion measures. The Icelandic government was unwilling to 
accept any compromise and took steps to enforce the twelve- 
mile limit. Most other governments whose trawlers are fish- 
ing around Iceland advised them to stay outside the new 
limit, but the British government afforded naval protection 
to assert the traditional right of British trawlers to fish up to 
the previous four-mile limit. 

Unilateral acts purporting to submit areas of the high 
seas to the exclusive jurisdiction of the coastal state must, 
in general, be considered incompatible with the principles 
of international law, and a country whose rights are violated 
by such measures is entitled to take protective action. The 
difficulty in the Icelandic case is the extraordinary impor- 
tance of fishing to the whole economy of the country. Hard 
cases make bad law, and an equitable solution of the Icelandic 
issue might involve a departure from the principles that 
would generally be applicable to such unilateral acts. How- 
ever that may be, the dispute is an unfortunate consequence 
of the fact that the Geneva Conference failed to settle the 
breadth of the territorial sea and exclusive fishing zones. 
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Conclusion 


_ LAW OF THE SEA AS IT STANDS TODAY IS IN MANY RE- 
spects more certain and definite than it was before the 
Geneva Conference. A great many rules of customary inter- 
national law have been expressly confirmed and new formu- 
las have been adopted to settle a number of issues that have 
given rise to doubt and controversy in recent practice. No- 
body who studies the four conventions with an unprejudiced 
mind can fail to be favorably impressed by the wide range 
of subjects regulated. With the possible exception of the 
Fishing Convention, which is intended to establish a new 
legal system, the texts as they stand will carry great weight 
whenever invoked in legal argument, even against states 
that may not ratify the conventions. 

The negative side of the account cannot be overlooked, 
however. First, there are a number of gaps. The breadth of 
the territorial sea is more controversial than ever. The Ice- 
landic fishery dispute discussed in the previous chapter and 
the extension of territorial waters along the coasts of China** 
are recent cases in point. Second, certain rules have not 
been formulated with the necessary clarity and precision, 
and some have been couched in terms that are likely to be 
contested by a number of governments. 

The first drawback is essentially the product of political 
factors. The material interests involved, whether of national 
economy or military security, are so considerable that gov- 

48 On 4 Sept. 1958, the People’s Republic of China announced that hence- 
forth its territorial sea extended twelve miles. The timing of this announce- 
ment was believed to be related to the current military crisis concerning the 
offshore islands of Quemoy and Matsu, although from the point of view of 
the People’s Republic, these islands are and have been “islands of the Chi- 


nese inland waters’—that is, inside the baseline from which the territorial 
sea is measured. For full text of Chinese statement, see The New York Times, 


5 Sept. 1958. 
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ernments hesitate to make concessions for the sole purpose 
of reaching a solution. From the national point of view, un- 
certainty on a point of international law is often preferable to 
a certainty that leaves no room for unilateral action or maneu- 
vering. The long-term advantage that the rule of law in 
international relations so clearly has over international 
anarchy is valued regrettably and erroneously low. 

The second drawback is mainly of a more technical 
character and results to a certain extent from the method of 
codification adopted in this case. A conference of 86 states 
organized and proceeding like the United Nations General 
Assembly, and deliberating in a similarly political atmos- 
phere, is not the most appropriate body for the detailed 
consideration of legal provisions. The draft rules of the 
International Law Commission, although admittedly subject 
to improvement on many points of detail, were nevertheless 
a more coherent product than the conventions adopted by 
the Conference. 

It would be premature to try to draw any general and 
definitive conclusion from the experience gained in Geneva. 
Whether or not a diplomatic conference is an adequate 
mechanism for the codification of important branches of in- 
ternational law will have to be assessed in the light of what 
becomes of the conventions adopted by the Conference on 
the Law of the Sea. The method will have proved well chosen 
only if a very considerable number of states, including the 
principal maritime and coastal countries, ratify the conven- 
tions. If an insufficient number of ratifications are forth- 
coming, and the conventions stand only as an expression of 
the opinions prevailing at the Conference, the same effect 
might as well have been achieved by a General Assembly 
resolution taking note of the ILC rules. 

Whatever happens, the International Law Commission 
has proved its worth. Without its carefully prepared draft, 
the Conference could never have accomplished its task. The 
fact that so many of its draft rules have been embodied in the 
conventions clearly indicates that the Commission has not 
been out of touch with the thinking of governments on these 
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subjects, in spite of the regrettably small number of govern- 
ments which, at the preparatory stages of its work, comment- 
ed upon the provisional drafts. In the future work of codifi- 
cation, the Commission will retain its key position. 

One final observation—which strikes a pessimistic note— 
is necessary to complete the picture. The codification of 
international law serves the purpose of strengthening the 
rule of law in international relations. Codification will re- 
main a half measure, however, unless supplemented by the 
recognition, in one form or the other, of compulsory juris- 
diction for the settlement of legal disputes between states. 
It is a discouraging fact that, apart from the clauses on arbi- 
tration relating to fisheries conservation, the conventions 
adopted at the Geneva Conference contain no single provi- 
sion recognizing the duty to have recourse to arbitration or 
judicial proceedings for settlement of the disputes that: will 
inevitably arise out of the application of the conventions. 
Several proposals for such provisions were made, but all were 
defeated. As a substitute, the Conference adopted an option- 
al protocol concerning compulsory settlement of disputes. 
The parties to that protocol recognize the compulsory juris- 
diction of the International Court of Justice with respect to 
disputes arising out of interpretation and application of 
the conventions adopted at the Conference. Since this rec- 
ognition will only take effect as between the states that choose 
to become parties to the protocol, it is unlikely to add very 
much to the present position, in which only about 30 states, 
considerably less than half the number of states in the United 
Nations, have recognized the compulsory jurisdiction of the 
Court. The deliberations of the Conference clearly revealed 
that an increasing proportion of the states of the world refuse 
to commit themselves in advance to a judicial settlement of 
disputes in which they may become involved. 

This being so, the progress made so far in the codifica- 
tion of the law of the sea is only a first and modest step. 
It has to be followed by others before the authority of inter- 
national law in this vital domain is firmly established. 





APPENDIX 


SIGNATURES TO INSTRUMENTS ADOPTED AT 
GENEVA CONFERENCE* 
(as of 23 October 1958)! 


Key: 

r'$S—Convention on the Territorial Sea and the Contiguous Zone 

HS—Convention on the High Seas 

FC—Convention on Fishing and Conservation of the Living Resources of the 
High Seas 

CS—Convention on the Continental Shelf 

OP—Optional Protocol concerning Compulsory Settlement of Disputes 
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Canada 
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China 
Colombia 
Costa Rica 
Cuba 
Denmark 
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Holy See 
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Indonesia 
Iran 

Ireland 

Israel 
Lebanon 
Liberia 

Nepal 

Panama 
Switzerland 
Thailand 
United Kingdom 
United States 
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Uruguay 
Yugoslavia 
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*NOTE: Signature is not ratification. These instruments will come into force on the 
30th day after deposit of the 22nd instrument of ratification or accession. 


1 Additional signatures were expected by the closing date, 31 Oct. 1958. 
2 Subject to ratification. 3 With a declaration. 4 With reservations. 
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